


See See 





THE 
MONTHLY LAW REPORTER. 


AUGUST, 1851. 


THE CASE OF STEPHEN D. CAREY. 


Tis was an indictment for murder, tried at an adjourned 
Term of the Supreme Judicial Court of Massachusetts, at 
Cambridge, in the county of Middlesex, commencing June 
2d, A. D. 1851, before his Honor, Chief Justice Suaw, and 
Fietcuer, and Bicevow, Justices. The prosecution was 
conducted by Hon. Joun H. Cutrrorp, Attorney General, 
and A. W. Farr, Esq., District Attorney. B. F. Burier, 
Esq., and B. Dean, Esq., appeared for the prisoner. 

The indictment charged the prisoner with the murder of 
George Heywood, at Lincoln, in the county of Middlesex, 
on the 27th day of December, A. D. 1850. 

The evidence for the government (none was offered by 
the prisoner, for reasons which will hereafter appear.) es- 
tablished substantially the following facts: Mr. Heywood, 
the deceased, was a constable of the town of Lincoln, and 
keeper of the station-house of the Fitchburg Railroad, in 
said Lincoln. On the day of the homicide, the prisoner 
arrived at said station by the up train; he being the only 
person that stopped at that place from that train. The sta- 
tion-house is in a part of the town somewhat distant from 
any dwelling-house, or other building. ‘The conductor of 
the same train of cars brought a letter to Mr. Heywood, 
from a keeper of another station on the same road, at Wal- 
tham, a town some ten miles distant, between Lincoln and 
Boston. The following is a copy of the letter: 
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** Waltham Depot, Dec. 27th, 11 o'clock. 


Mr. Heywood — Dear Sir: — The man that broke into Stony Brook 
depot last week, I think, has just bought a ticket for Lincoln. If he stops, 
or any one stops, I would leave the depot as usual, and go away, that he 
may think you have gone home. But get behind the wall or something, 
and watch him — do not Jet him slip. 1 know it is the one. 

** Yours in great haste, 
* W. A. Bratspe.t.”’ 


Mr. Heywood, after the departure of the train, locked 
the ticket-office, a small room wholly separated by a par- 
tition from the passenger-room of the station, and left for 
his house about half a mile distant, leaving no one in or 
about the station, except the prisoner, and one of the select- 
men of the town, who happened to be unloading wood 
near by, and who in a few minutes left also. After getting 
about fifty rods from the station, Mr. Heywood opened and 
read the letter from Blaisdell, and turned directly back. 
On the way he met and took along with him a young man 
of the neighborhood. Upon their arrival at the station, they 
found the prisoner inside the ticket-oflice — no other person 
being in or about the building. ‘The testimony of the 
young man upon this point was as follows: 


“On the 7th of December last, at noon, was coming from school ; went 
past the depot a few steps; met Mr. Heywood, and proceeded to the depot 
with him, at his request; when we got there, looked in at the front win- 
dows and saw a man in the ticket-office ; the door of the depot was shut ; 
we both went in, and as we went in Carey was just coming out of the ticket- 
office. Mr. Heywood asked him how he came to be in the ticket-office ; he 
said that he found the door open, and taking a chisel out of his pocket said 
that he found it upon the floor ; he said that he thought he would look in 
and see if any thing was gone ; he also said that, as he went in, the man 
whom he supposed had broken open the ticket-office went out; I asked 
him how he came to have the chisel in his pocket; he said he thought he 
would keep it until some one came iu and then show it to them; Mr. Hey- 
wood then told him that he was his prisoner. 

** Carey gave Mr. Heywood the chisel, and then walked towards the door, 
and Mr. H. told me to help keep hin; Mr. Heywood took hold of his 
collar and said that he was his prisoner; Carey then demanded of Mr. Hey- 
wood to show his authority for arresting him; Mr. Heywood replied that 
he was a constable, and had a right to keep him; and that he had a docu- 
ment in his pocket from Waltham, that told all about him 

‘** 1 told Carey that Mr. Heywood was a constable ; Carey then said that 
he wanted to send fur Webster Smith, who could testify as to his previous 
character ; about this period several schoolboys came into the depot; Mr. 
iieywood got two of them to start afier Mr. Smith, whose residence was 
two miles distant; Carey then said that if Heywood would let him alone, 
he would behave himself; Mr. Heywood told him he might go and sit 
down; he went and sat down on a settee; he then in a moment got up 
again, walked round the room rather fast, and then jumped out of the win- 
dow, head foremost, carrying the sash with him; there was a mark at 
the ticket-office door of some weapon put in to force it open; the chisel 
fuund upon Carey fitted this mark.”’ 
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The dying declarations of Heywood were also put into 
the case, by which it appeared that when asked by several 
of his neighbors, just before his death, how he came to 
his then present situation, he referred them to the aforesaid 
letter, which he said “ would explain all.” To the admis- 
sion of these dying declarations the prisoner’s counsel ob- 
jected on the ground, mainly, that this species of testimony 
conflicts with the provisions of the Bill of Rights; that in 
criminal prosecutions the accused has a right to meet the 
witnesses against him face to face. The objection was 
overruled and the testimony admitted.! 

After leaping through the window, Carey ran about two 
hundred rods in the road and swamps, closely pursued by 
Heywood and several schoolboys—Carey all the time 
carrying in his hand a pistol, which he once or twice 
pointed at his pursuers, but said nothing. He finally made 
a stand, in a meadow near the borders of the woods, and 
turning round, told Heywood, who was within twenty feet 
of him, to stop and go back, or he would shoot him. Hey- 
wood stopped, but refused togo back. Carey took aim and 
fired. Heywood received the bullet on the left side of the 
abdomen, of which wound he died after lingering about 
eighteen hours. There was no evidence that any thing 
was stolen from the ticket-office on the day of the arrest, or 
Heywood at any time thought there was. He stated how- 
ever, in his dying declarations, that money had been stolen 
from the office on former occasions, and he believed the pris- 
oner was the person who stole it; but he gave no reasons 
for his belief, nor did he state at any time, that he made the 
arrest upon any other grounds than the letter from Blaisdell, 
and the breaking and entering the office by the prisoner. 

After the evidence was all in on behalf of the govern- 
ment, the prisoner’s counsel submitted to the Court the 
following propositions with the authorities, and prayed 
that they might be passed upon before opening the de- 
fence : 

I. The arrest and detention of Carey by Heywood, was 
not watranted by law, because the offence with which 
he was charged was a misdemeanor only ; it being a break- 
ing and entering, which was only a trespass at common 
law, and is not made felony by statute. Rev. Stat. c. 126, 
sec. 13, only declares a punishment for an attempt to commit 








1 See a case before parca Son of Georgia, in the Miscellaneous eiitemes in this num- 
ber of the Reporter. 
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a felony, which is not a felony, unless especially declared 
so by statute. 1 Hawkins, P. C. ch. 25,$ 3; Commonwealth 
v. Macomber, (3 Mass. 255;) Same v. Barlow, (4 Ib. 
439 ;) Same v. Newell, (7 Ib. 245;) Russell on Crimes, 44. 

II. If the offence with which Heywood charged Carey 
be a misdemeanor only, Heywood could not legally arrest 
and detain him therefor, because, even if he were a con- 
stable, he had no power to arrest for any misdemeanor 
without warrant, except to stay a breach of the peace, or to 
prevent the commission of such an offence. A constable 
and a private person have equal powers to arrest, with the 
exception that a constable may command aid, and arrest, in 
cases of felony on the information of others. (Hawkins, 
Book 11, ch. 13, sec. 7, 8; Chit. Cr. Law, Book 1, p. 
20-23; 1 Hall, P. C. 587; 2 Ib. p. 88-91; 1 Rus. Cr. 
601.) Our statute is analogous in reference to justices of 
the peace. (Rev. Stat. ch. 85, sec. 24.) 

IIIf. Where the arrest is not warranted by law, and the 
person arrested kill the aggressor, it is manslaughter only. 

To this point several authorities were cited, but the prop- 
osition was not controverted by the counsel on behalf of 
the prosecution ; who contended, — 

1. That, although perhaps not technically a felony ac- 
cording to the common law definition, still that the break- 
ing and entering in the present case with the manifest 
intent to steal, was such an offence as would justify a 
constable in making an arrest. 

2. That a constable has a right, and it is his duty to 
arrest without warrant, upon reasonable suspicion of felony. 

3. That the letter from Blaisdell contained, what to a 
common mind, unacquainted with legal technicalities, fur- 
nished reasonable ground of suspicion, that a felony had 
been committed by the prisoner, and justified the arrest. 
The following authorities were cited by the Attorney Gen- 
eral: 1 Rus. Cr. 594; Rex v. Hunt, (Moody’s Cr. Ca. 
93;) Rex v. Howarth, (Ib. 207 ;) Rex v. Woolmer, (Ib. 
334;) Rex v. Ford, (Rus. & Ry. 329;) Beckworth v. 
Philby et al., (6 Barn. & Cressw. 635 ;) Samuel v. Payne, 
(1 Doug. Rep. 358;) Davis v. Russell, (5 Bing. Rep. 
575;) Rohan v. Sawin, decided recently by this Court, 
reported in 4 Law Reporter, N. S. 38; and the Stat. of 1804, 
declaring breaking and entering with intent, &c., to be a 
felony —the same having been re-enacted substantially, 
though with slightly different phraseology, in the Rev. 
Stat.; Commonwealth v. Devoe, (3 Met. 316.) 
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After elaborate argument by counsel, and consultation by 
the Court, the conclusions at which the Court had arrived, 
were stated by His Honor, the Chief Justice, as follows : — 

The Court were of opinion, and proposed to instruct the 
jury, that if a prisoner is unlawfully arrested, and if in re- 
sisting the arrest, or attempting to escape, he takes the life 
of the person so arresting him, although the act is not justifi- 
able and amounts in law to a criminal homicide, yet it is 
not homicide with malice aforethought, which is necessary 
to constitute murder, but it will, in contemplation of law, 
be manslaughter. This was a principle somewhat tech- 
nical, but yet well established law ; that although in many 
cases, and even in the present case, if the evidence already 
offered should remain uncontroverted, the act might be 
done under such circumstances of deliberate cruelty, as 
would equal or surpass, in point of atrocity and moral turpi- 
tude, many cases, recognized as murder, yet the prisoner 
must be tried by the rules of law, and not by the aggrava- 
tion of the offence, as tried and tested by another and dif- 
ferent standard. 

Upon the question of the legality of the arrest, the 
opinion of the Court was, that any person, whether a police 
officer or a private person, may lawfully arrest any one 
guilty of a felony with a view to bring him before a mag- 
istrate, that proceedings may be further taken to bring him 
to punishment ; — there was this difference, however, that 
a private person who arrests another on a charge of felony, 
does it at the peril of being able to prove a felony actually 
committed by the person arrested. But if a constable or 
other peace officer arrest a person without warrant, he is 
not bound to show in his justification a felony actually 
committed, to render the arrest lawful; but if he suspects 
one on his own knowledge of facts, or facts communicated 
to him by others, and thereupon he has reasonable ground to 
believe that the accused has been guilty of felony, the arrest 
is not unlawful. Nor is it necessary, when a third person 
makes a complaint to a peace officer against a person, and 
gives him in charge to the officer, that the accusation should 
in terms technically import a felony ; but when the language 
in its popular sense would import such charge, it is suffi- 
cient; as where one said to a peace officer, I wish you 
to take such a person in charge for having in his possession 
counterfeit bills, —the natural import is, that he intends to 
charge the party accused with having in his possession 
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counterfeit bills, knowing them to be counterfeit, and with 
an intent to pass the same, without which incidents such 
possession would be innocent, and import no criminal 
charge at all. 

But the Court were further of opinion, that a constable 
or other peace officer could not arrest one without warrant 
for a crime proved or suspected, if such crime were not an 
offence amounting in law to felony. This is the old es- 
tablished rule of the common law, adopted and acted upon 
in this Commonwealth, by which Courts of justice are 
bound to be governed, until altered by the legislature ; that 
anciently there was a broad and marked distinction be- 
tween felony and misdemeanor, the former being attended 
at common law with forfeiture of all the offender’s goods ; 
that by the statutes of this Commonwealth, and especially 
by the Revised Statutes, the line of distinction between 
felonies and misdemeanors was in a great measure oblit- 
erated, and in many instances the law regarded as misde- 
meanors offences of a greater moral turpitude than many 
felonies, yet it had not changed the rule in question ; 
thongh perhaps it might be more wise in the legislature to 
make the rule in question applicable to offences measured 
by a different standard of aggravation, by being punishable 
in the state-prison or otherwise. 

The Court further held under this rule, and as appli- 

cable to this case, that if Mr. Heywood suspected, or had 
reasonable cause to suspect, and acted on the suspicion that 
the person had stolen money, or any other property, from 
the ticket-office, inasmuch as such stealing would have 
been larceny, and of course felony, the arrest was lawful, 
and the homicide committed by the person in attempting 
to escape would be murder, and not manslaughter; and 
' that this would be a question of fact for the jury. 
1 But, further, that the breaking open of the ticket-office, 
though with an intent to steal, but without in fact stealing, 
was a misdemeanor, and not a felony, and the arrest of the 
prisoner for that offence, or on a suspicion and belief, by a 
peace officer, that he had committed that offence, would 
not be a lawful arrest. 

It was the breaking of an office in the daytime, and 
came under the provisions of Rev. Stat. c. 126, § 13. 

The Court remarked, that the statute of 1804, c. 143, 
§ 5, which had been cited, had denominated the breaking 
a shop in the daytime, under certain circumstances, a 
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felonious offence ; yet two circumstances rendered it in- 
applicable to the present case. One was, that it was ac- 
companied with the circumstance, that such breaking be 
done when some one is in the house, and putting such 
person in fear, one of the aggravating circumstances be- 
longing to the offences of burglary and robbery ; and the 
other is, that the statute has been repealed, without. the 
re-enactment of any similar provision describing it as fel- 
ony, but leaving it, as at common law, in the class of 
misdemeanors. If the deceased, therefore, in the present 
case, although legally qualified as a peace oflicer, under- 
stood, suspected, and believed only that the prisoner had 
broken open the ticket-office, though with an intent to 
steal, and acting upon that knowledge, suspicion or belief, 
arrested the person without warrant, it was an unlawful 
arrest. 

In regard to the letter sent by Blaisdell to the deceased, 
the Court were of opinion that it did not charge a felony, 
making the arrest lawful without a warrant; it did not 
state or imply that the prisoner had stolen any thing from 
the Stony Brook depot. Breaking open the depot would, 
of itself, be an offence for which the perpetrator would be 
liable to a severe punishment, but in character a misde- 
meanor, and not a felony; and therefore charging the pris- 
oner with having broken open that depot, did not directly, 
or by implication, charge a felonious offence, for which he 
could lawfully be arrested without warrant. It is dis- 
tinguishable from the case before mentioned, of giving one 
in charge for having counterfeit notes in his possession, 
because the charge necessarily implied a guilty knowledge 
and a guilty purpose, which, if they made the act criminal 
at all, made it a felonious one. 

Such were held to be the rules of law, under which the 
Court held that the case must go to the jury. 

Upon the announcement of the foregoing rulings, the 
counsel for the prisoner stated that they were not aware 
of any testimony which would essentially modify or con- 
trol the case as it was presented by the evidence submitted 
on behalf of the government; and they proposed to submit 
it to the jury under the instructions of the Court. 

The Chief Justice then charged the jury in conformity 
with ‘the foregoing rulings, and they returned a verdict of | 
Guilty of Manslaughter. 

The prisoner was thereupon sentenced to imprisonment 
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in the State prison, for the term of twenty years, the first 
twenty days of which to be in solitary confinement, the 
residue to hard labor, — this being the maximum punish- 
ment affixed by the statute to the crime of manslaughter. 


We have only a brief word of comment upon the above- 
reported case, which has excited an unusual degree of 
interest in the community, and among the profession. 

It is perhaps as high a testimonial to the integrity and 
firmness of our highest judicial tribunal as could be fur- 
nished, that in a case of homicide of the most flagrant 
character, committed “ under such circumstances of delib- 
erate cruelty as to make it equal to, or to surpass, in point 
of atrocity and moral turpitude, many cases recognized as 
murder,” they have held the scales of justice with an even 
and unwavering hand, pronouncing the law, as tt is, instead 
of wresting it to the seeming exigencies of a particular 
case. 

At the same time, it suggests the necessity of remedying, 
by legislation, a manifest defect in the present state of the 
criminal law, which has grown out of the great looseness, 
and want of due attention to the important distinctions 
between felonies and misdemeanors, that have marked our 
legislation with respect to them. It was a remark of one 
of our wisest magistrates, that “it is much more difficult to 
say, what offence is a felony in Massachusetts, than what 
is not.”” And yet, as the case before us shows, the most 
serious consequences are involved in the old common law 
distinctions between what is, and what is not a felony. It 
is quite time that this distinction should not only be made 
definite and intelligible, but that it should be so drawn as 
to attach to the commission of crimes of great moral tur- 
pitude and aggravation, all the incidents and consequences 
which belong to and flow from offences of the highest legal 
character. Perhaps there is no mode of doing this, which 
is likely to be attended with less difficulty, than that sug- 
gested by the Court in the foregoing opinion, namely, the 
enactment of a simple statute, declaring all offences which 
are by law punishable by imprisonment in the State prison, 
to be felonies. At all events, we hope another session of 
the legislature will not be suffered to pass without some 
provision being made to amend so glaring a defect, as this 
ease has exhibited, in this important department of the 
law. 
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Supreme Court of New York, General Term, Albany, 
May, 1851. 


Before Justices Harris, Watson, and Parker. 
Tue PEor_Le OF THE STATE OF New York vr. Huan Waite. 


The taking of private property for public use, can only be justified by virtue 
of the sovereign right of eminent domain. 

Before the oganization of our government this right was recognized through- 
out the civilized world, and its exercise restricted to cases of public neces- 
sity and just compensation. 

The provisions on this subject in the constitutions of the United States and 
of the State of New York, are only declaratory of a previously existing 
universal principle of law. 

Where land belonging to a citizen was taken under the act of 1819 for the 
construction of the Erie canal, and used as the bed of the canal for a 
number of years, and was afterwards abandoned by the State, and the 
canal located in a different place, such land, when no longer necessary for 
public use, reverted to the original owner, a'though the act under which 
it was taken, declared it should vest in the State in fee simple. 


Tue following case was submitted at the last term of 
this Court. 

The People of the State of New York, of the one part, 
and Hugh White of the other part, hereby submit a ques- 
tion in difference between them without action, under sect. 
372 of the Code of Procedure, upon the following state- 
ment of the facts upon which the controversy depends. 

The Canal Commissioners in 1819, under and by virtue 
of, and in conformity with an act of the Legislature of the 
State of New York passed on the seventh day of April, 
1819, entitled “An act concerning the Great Western and 
Northern Canals,” in behalf of the State, entered upon and 
took possession of a certain piece of land now in the vil- 
lage of Cohoes, Albany county, described as follows, viz. 


**Commencing at a point where the lot now owned by J. P Sternburgh 
terminates, and on the line between the Cohoes Company's lands and the 
lands of the said Hugh White, and running thence on said line easterly 
sixteen feet to a stake; thence southerly, on a line parallel with the 
westerly end of said Sternburgh’s lot eighteen feet; thence easterly to the 
said lot of Sternburgh; thence northerly along the line of said Stern- 
burgh’s lot to the place of beginning ;’’ — 
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and occupied the same in the construction, and as part of 
the bed of the Erie canal, and so used the same as part of 
the bed of the Erie canal until about the year 1842, when 
that part of the said Erie canal was entirely, and is now, 
abandoned, and a new canal constructed in another place, 
with the intention of never again using the land above- 
described for the purposes of said canal. When the said 
land was so taken, the said Hugh White was the owner 
thereof in fee simple, and since the abandonment thereof 
by the State, he has taken, and now holds possession of 
said premises, claiming to be now seized in fee of said 
premises as aforesaid. 

The question here submitted for decision is, whether or 
not the State is the owner in fee simple of the land ; or in 
other words, whether under the statute referred to the State 
took any thing more than the right to use the land, for the 
purposes of a canal, so long as it was appropriated to and 
used for that purpose ? 

L. S. Chatfield, Attorney-general, for plaintiffs. 

D. McMartin, for defendant. 

By the Court, Parker, Justice. —I think it is fairly to 
be inferred from the case, though it is not stated in terms, 
that the land in dispute, taken by the Canal Commissioners 
for the Erie canal in 1819, was duly paid for, according to 
the appraised valuation. The only question therefore to 
be decided is, Whether the plaintiffs continue to be the 
owners of the land since the abandonment of it in 1842, 
when a canal was constructed in another place, with the 
intention of never again using the land in suit for the pur- 
poses of a canal? 

What title then did the plaintiffs get by virtue of the 
acts of the Legislature, and the proceedings under them, 
by which this land was originally taken? The act of 
1817, chap. 262, sec. 3, (Sess. Laws of 1817, page 203,) 
authorizes the Canal Commissioners to take possession of 
any lands, waters and streams “ necessary for the prosecu- 
tion of the improvements intended by” that act, and points 
out the mode in which the damages shall be ascertained ; 
it also directs the Canal Commissioners to pay such dam- 
ages, and then declares, “the fee simple of such premises, 
so appropriated, shall be vested in the people of this State.” 
By the 3d sect. of the act of 1819 (Sess. Laws. of 1819, 
p. 123,) under which the land in suit was taken, most if 
not all of the provisions of the 3d sect. of the act of 1817 
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are adopted; and though it does not contain the same ex- 
press declaration, as to the title to be vested in the people 
of this State that is contained in the act of 1817, yet I 
think such was the intention of the act, and shall assume 
that this provision of the act of 1817 is therefore applicable 
to this case. 

It may well be doubted, whether the language of the 
act is sufficient to vest in the people a fee simple absolute. 
Though the estate is declared to be a fee simple, yet it may 
be a determinable fee. By fee simple is generally meant 
a fee simple absolute; but a fee simple, and fee, are often 
used as convertible terms. (1 Rev. Stat. 722; 4 Kent, 
Comm. 4, note d.; 5 Term Rep. 107.) A qualified, base, 
or determinable fee, is an interest which may continue for- 
ever, but is liable to be determined by some act or event 
circumscribing its continuance or extent. (4 Kent, Comm. 
9.) Although in this case the statute declares the estate to 
be a fee simple, yet it has been doubted whether it intends 
a fee undefeasible, or indestructible. (See Rep. of Canal 
Board, Ass. Doc. No. 187, of 1841.) Is it not in fact a fee 
limited to the purposes for which it was created? The 
whole section, carefully examined, seems to imply such a 
limitation. ‘The Commissioners are only authorized to take 
possession of and use such lands as are “ necessary for the 
prosecution of the improvements intended” by the act; aud 
it is only a fee simple of the premises “so appropriated ”’ 
that is vested in the people of the State. The State has 
no right to take what is not necessary to the improvement. 
I see no reason why this restriction does not apply as well 
to the duration of the estate, as to the extent of the actual 
occupation. Wheu the canal is abandoned, the land taken 
can no longer be said to be “ necessary to the prosecution of 
the improvement,” and it is only to the extent of the land 
“so appropriated”? which is taken, appraised, and paid for 
according to the previous provisions of the section, that the 
title is declared to vest in the State. 

That it was not the design of the Legislature to vest in 
the State a fee simple absolute in the lands taken for the 
bed of the canal, is also inferrible from other provisions of 
the same section of the statute. ‘The appraisers are directed 
to make a just and equitable estimate of the loss and dam- 
age, if any, over and above the benefit and advantage to 
the respective ¢wners, by and in consequence of making 
and constructing the works aforesaid. It is the loss and 
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damage, not the value of the land, that is to be ascertained ; 
and from this the deduction for benefit to the owner is to 
be made. This deduction also forms a part of the consid- 
eration for the transaction, and implies that the benefit is to 
be continued to the owner of the land as long as it is held 
for public use. It is upon this principle that the damages 
are appraised, 

In all cases then, this deduction for benefit to the owner 
is to be made, and if, after the canal is abandoned and the 
owner ceases to derive any benefit from its proximity, the 
State can still retain the land, it is taking private property 
for public use without making just compensation. 

The General Turnpike Act, passed March 13, 1807 (1 R. 
L. 231), provided for taking necessary land, and appraising 
the damages, and contained the following clause: ‘ And 
the said President and Directors aforesaid, upon paying the 
said several owners of the said lands the several sums so 
assessed and awarded by the said appraisers in their said 
inquisition, shall and may have and hold, to them and their 
successors and assigns forever, the lands and tenements in 
the said inquisition described.” It was the legal effect of 
this language to convey a fee, as plaiuly as if the words 
“fee simple” had been employed, as was done in the act 
of 1817 above cited. But it has been adjudged that where 
land taken for a turnpike had been abandoned, it reverts 
to the original owner. In Horner v. Utica and Minden 
Turnpike Co. (12 Wend. 271), the Court said—‘Although 
the act of incorporation vests in the company the title to 
the lands over which the road passes, on compliance by 
them with the provisions of the act, such title must never- 
theless be considered as vested only for the purpose of a 
road, and when the road is abandoned the land reverts to 
the original owner. 

But whatever may be the construction given to the 
statute, it may be well in this case to look beyond it, and 
see how far the Legislature have power to go in taking the 
property of the citizen. The taking of private property 
for public use, can only be sanctioned by virtue of the 
sovereign right of eminent domain. Long before the or- 
ganization of our government, this right was recognized 
throughout the civilized world, and its exercise restricted 
to cases of public necessity, and just compensation. (Gro- 
tius, De Jur. B. & P., b. 8, ch. 14, s. 7; Puffendorf, De 
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Jur. Nat. et Gent., b. 8,.ch. 5, s. 7; Bynkershoek, Quest. 
Jur. Pab., b. 2, ch. 15; L Bl. Comm. 139; 2 Kent, Comm. 
339.) At the time the land in suit was taken, in 1819, this 
principle had been made a part of the Constitution of the 
United States, which provided (art. 5 of Amendments), 
‘nor shall private property be taken for public use without 
just compensation.” Subsequently this same language was 
made part of our State Constitution, adopted in 1822. 
(Late Const. art. 7, sec. 7.) 

It is true the provision in the Constitution of the United 
States has been decided to be restrictive ouly upon the gen- 
eral government and its officers. (2 Cowen, 818; 8 Wend. 
100; 7 Peters, 243.) But the clause thus inserted in the 
Constitution was merely declaratory of a previously exist- 
ing and universal principle of law. (2 Kent, Comm. 339.) 
And it was recognized by the Courts of this country long 
before it was incorporated in our State Constitution. Gard- 
ner v. Village of Newburgh (2 John. Ch. R. 166) ; 20 John. 
R. 105, 735; 17 Ib. R. 215; Baldwin’s C. C. R. 219; 
3 Story, Comm. 661; 3 Kelly, 43. 

The unwritten constitutional law governs this case. 
This question is therefore to be tested by the same rule as 
if the land had been taken since the adoption of the Con- 
stitution of 1822. 

The taking of private property, then, can only be justi- 
fied when it is for public use, and on payment of just 
compensation. It is by virtue of this principle, and under 
this restriction, that land is taken for public roads, turn- 
pikes, railways, &c. All are placed upon the same footing, 
and are subject to the same limitations. The right ac- 
quired is a mere easement, or servitude as it is called in the 
civil law —a right to use —and when the use is abandoned 
the title reverts to the former owner. 

This principle has been repeatedly adjudged with regard 
to public roads, and streets in cities; (15 Johns. R. 447 ; 
| Wend. 262; 2 Ib. 472; 6 Ib. 461; SIb.85; 11 Ib. 150; 
12 Ib. 88; 4 Hill, 140; 5 Paige, 159;) and [ think is 
equally applicable to canals. 

If the State may retain this land, thus compulsorily taken, 
after it has been abandoned for the purpose of a canal, it 
may sell it to some other citizen. This could not be jus- 
tified under a permission to take private property for public 
use. It would be taking the property of one citizen and 
transferring it to another. In other words, it would be 
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taking private property for private or individual use, and it 
would be a plain violation of the constitutional provision in 
question, and a gross outrage upon the rights of the citi- 
zen. Upon this subject we are not without ample authority. 
In the matter of Albany Street (11 Wend. 150), the Court 
had under consideration sec. 179, 2 R. L. 416, which au- 
thorized the Commissioners, if they should deem it expedi- 
ent, where part of a lot only was neeessary, to take the 
whole lot, and sell such part as was not required for public 
use; and it was held to be unconstitutional and void. The 
Court said, “If it is to be taken literally that the Com- 
missioners may, against the consent of the owner, take the 
whole lot, when only a part is required for public use, and 
the residue be applied to private use, it assumes a power, 
which, with all respect, the Legislature does not possess. 
The Constitution, by authorizing the appropriation of pri- 
vate property to public use, impliedly declares that, for 
any other use, private property shall not be taken from 
one and applied to the private use of another. It is a vio- 
lation of the natural right, and if it is not in violation of 
the letter of the Constitution, it is of its spirit, and cannot 
be supported.” See also Bloodgood v. M. & H. R. R. Co. 
(18 Wend. 9, 59); Matter of John and Cherry Streets 
(19 Ib. 659); Varick v. Smith (5 Paige, 137); Taylor v. 
Porter (4 Hill, 143). These cases all agree that the Leg- 
islature have no power to permit private property to be 
taken for any other except private use, and that any enact- 
ment interfering, beyond this limit, with the rights of the 
citizen, is void. I am satisfied there is no power to retain 
laud compulsorily taken for the purpose of constructing the 
canal, after the canal has been abandoned, and the land 
has ceased to be necessary for the public use. If therefore 
the broadest construction of the statute of 1817 be adopted, 
as claimed by the plaintiffs, it would afford no constitu- 
tional protection. 

There is another ground upon which I think the plain- 
tiff’s title cannot be sustained. The defendant has had no 
just compensation for his land. Compensation was made 
to him on the supposition that he was to be benefited by 
the location of the canal on his premises, and it was only 
the damages, over and above such benefit, that were awarded 
tohim. That benefit has now ceased, by the abandonment 
of the canal, and the compensation can no longer be re- 
garded as justly made. I think this view is fully sustained 
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by the ruling of the Court in Gardner v. The Trustees of 
the Village of Newburgh (2 John. Ch. R. 162). That 
case was decided in 1816, before the clause which author- 
1zes private property to be taken for public use was made a 
part of our State Constitution. In that case the Legisla- 
ture had failed to provide a just compensation ; and they 
have certainly failed to require a just compensation in this 
case, if the title they have vested in the State can endure 
any longer than the defendant is to enjoy the benefit of 
the canal. The great injustice of a different conclusion is, 
apparent. Suppose the benefit of the owner is deemed 
equal to the damages for the taking of the land. The 
owner gets nothing for his land. Then the canal is aban- 
doned. If the State can retain the land, the owner loses 
its whole value. 

For the reasons above stated, I think the plaintiffs have 
no title to the land, and that the defendant should have 
judgment. 


Supreme Court of New York, February Term, 1851. 
Before Judges Harris, Watson, and Parker. 


Georce Niver v. Joun M. Best, Executor, &c. of John Dedrick, 
deceased. 


Where property is sold for the purpose of defrauding creditors, and a prom- 
issory note taken to secure the payment of the consideration money, the 
contract being illegal and void, nv action will lie by the payee to recover 
on such note. 

Where such a contract has been executed, it is binding upon the parties, 
though void as to creditors ; and no action will lie by one party against 
the other to recover back money paid or property delivered under such 
contract. But where such contract is executory, the law will neither en- 
force its performance nor give damages for a breach of it. 

And though such note is given subsequently, yet if there be no new con- 
sideration, and it be made, either in pursuance of the original fraudulent 

- agreement, or in furtherance of its object, it will still be void. 

It will not make such note valid to include in it a sum honestly due and 
growing out of a different transaction. Where part is void, the whole is 
void; and the party must sue on the original consideration to recover for 
such indebtedness. 

This defence of fraud is open against an indorsee or holder, taking a note 
payable on demand two years and three months after its date. 


Tis was an action upon the fol:owing promissory note. 


$1600. On demand, for value received, I promise to pay John A. Dedrick, or 
tone, at my house, Sixteen Hundred Dollars, with interest. Kinderhook, April, 
14th, 1846. 


his 
Witness, Mitton H. Depaick. JOHN » DEDRICK.” 


mark. 
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The note was transferred by the payee to the plaintiff in 
July, 1848. It was made under the following circnm- 
stances. About three years previous to its date, John A. 
Dedrick being involved in debt, and fearing that some 
property he owned, called the mill property, might be sold, 
executed and delivered to John Dedrick a bond and mort- 
gage on said property, for the payment of $1600. Such 
bond and mortgage were without consideration, and were 
executed solely for the purpose of protecting John A. 
Dedrick against creditors, and at the time they were exe- 
cuted, John A. Dedrick took from John Dedrick a writing, 
stating that they were without consideration, and made 
solely for the purpose of defeating creditors. Afterwards 
John A. Dedrick sold the mill property to Arnold, for $3600, 
and John Dedrick received from Arnold $1300, on said 
bond and mortgage, that being the amount left, after satis- 
fying two prior mortgages. 

At the time the note was given, John A. Dedrick and 
John Dedrick settled; when it was found the latter owed 
the former about $1900, including said $1300. The bal- 
ance of the $1900, was for money and property received 
from the former. The writing John A. Dedrick held, 
executed at the same time with the bond and mortgage, 
was then given up, and the note made and delivered, and 
the balance for $300, soon after paid in money. No 
demand of payment, at the house of John Dedrick, was 
made till after the note was transferred to the plaintiff. 

In the court below, before Justice Watson, the plaintiff 
was nonsuited on the ground that the consideration of the 
note was illegal and fraudulent, and that such defence was 
admissible against the plaintiff. The plaintiff appealed. 

J. W. Bulkley, for plaintiff, 

J. H. Reynolds, for defendant. 

By the Court, Parker, Justice. — Since the decisions of 
the Supreme Court, and the late Court for the Correction of 
Errors, in Nellis v. Clark, (20 Wend. 24, and 4 Hill, 424,) 
it has been regarded as established law, in this State, that 
when property is sold for the purpose of defrauding credi- 
tors, no action by the payee will lie on a note given to 
secure the payment of the consideration money. Such 
contract is illegal and void, by statute and at common law. 
When it is executed, it is binding upon the parties, though 
void as to creditors ; and no action lies by one party against 
the other, to recover back money paid, or property delivered 
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under such a contract. Where it is erecutory, the law will 
neither enforce its performance, nor give damages for a 
breach of it. E’x turpi contractu non oritur actio. In both 
cases, the law leaves the parties to the fraud where it finds 
them, and applies the maxim, — Potior est conditio defend- 
entis. 

The note in suit was not made till about three years 
after the execution of the bond and mortgage; and it is 
claimed that this lapse of time, the delivering up of the first 
writing, and taking the note in its place, and including in 
it about $300 of other indebtedness, gave the transaction 
such a new character, as will support it, notwithstanding 
the illegality of the previous arrangement. But here was 
no new consideration. The $1300 was included in the 
note, if not in pursuance of the previous agreement, at 
least in furtherance of its object. It was the intention of 
the parties, by executing the mortgage, to save to John A. 
Dedrick the avails of the mortgage, instead of giving the 
money or property to his creditors. ‘This could be done 
only intwo ways. We must suppose that John Dedrick 
was, in due time, to cancel the bond and mortgage, or to 
receive the money on it, and pay it over to John A. Dedrick. 
He received the money, and promised by the note to pay it 
over. ‘To compel him to keep that promise, or to pay for 
its violation, would be to enforce the original illegal and 
fraudulent contract. It is only when there is a new con- 
sideration, and where the agreement sought to be enforced 
is not a part of, or a necessary or natural consequence of 
the prior illegal contract, that the Court will sustain an 
action upon it. Such a distinction will be found to have 
existed in Hamilton v. Canfield, (2 Hall, Rep. 526,) and 
the other cases relied on by plaintiff’s counsel, Armstrong 
v. Toler, (11 Wheaton, 258, and cases there cited. ) 

It did not make the note valid to include in it $300 of 
honest indebtedness. On the conirary, the rule of law is, 
that where part of one entire contract is void, the whole is 
void. Crawford v. Morrell, (8 John. Rep. 253); Van 
Alstyne .v. Wimple, (5 Cowen, R. 162); Story on Prom. 
Notes, 209, § 190); Robinson v. Bland, (2 Burr. R. 1077) ; 
Bayley on Bills, 514; Scott v. Gilmer, (3 Taunt. R. 226) ; 
Chitty on Bills, 114; 5 Barr, 452; 5 New Hamp. 196; 6 
Ib. 225.) John A. Dedrick can still sue for the original 
consideration of the $300, included in the note, but the 
plaintiff has no legal claim for it. 
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I think this defence was admissible against the plaintiff. 
Two years and three months had elapsed after the note was 
made, before it was transferred to the plaintiff. After so 
great a lapse of time, the plaintiff was bound to consider 
it, when he took it, as over due and dishonored paper, and 
subject to any defence that existed between the original 
parties. Van Hoesen v. Van Alstyne, (3 Wend R. 75) ; 
Chitty on Bills, 412; 2 Caines, 369; 7 John. R. 70; 3 
Term Rep. 80; 1 Cowen, R. 397; 13 Mass. R. 131; 3 
Cowen, R? 662; 10 Wend. R. 304. 

Judgment affirmed with costs. 





Supreme Court of Vermont, Orange County, March 
Term, 1851. 


Timotny Dustin v. Jonn Cownry et al. 


Where a tenant at will of a dwelling-house holds over his term, and there- 
upon the landlord forcibly enters and ejects him, his family and effects, 
from the house, under the Vermont statute of forcible entry and detainer, 
the entry is unlawful, and the landlord is subject to fine and to pay dam- 
ages to the tenant, who may recover them in an action of trespass quare 
clausum. 

Trespass —in three counts; 1. For breaking and en- 
tering the plaintiff’s dwelling-house and injuring his goods 
therein. 2. For breaking and entering the plaintiff's dwell- 
ing-house and forcibly expelling him and his family there- 
from. And 3. De bonis asportatis in the common form. 
The facts are, briefly, as follows. The dwelling-house was 
the property of a religious society, of which the defendants 
were at the time a committee and the duly constituted 
agents. The plaintiff had, by permission, for short periods, 
from time to time extended, occupied the house for nearly 
a year. When the time was last extended, the plaintiff 
agreed to leave by a certain day named, “and, if he did 
not, the society might put him and his effects out any way 
they chose.’”” The day passed, but the plaintiff continued 
to hold over, and manifested no intention of leaving the 
premises. The committee, thereupon, went to the dwelling- 
house, requested the plaintiff to leave, and gave him to 
understand they should put him out if he did not. The 
plaintiff's family at the time consisted of his wife, who was 
in a feeble state of health, and six children, the youngest of 
whom, about one year old, had always been sickly, subject 
almost constantly to fits. It was on the 21st March, and 
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the weather was uncomfortable, and, perhaps, to some 
degree inclement, by reason of wet, snow, and mud. The 
plaintiff not leaving the premises, the defendants stripped 
the house, as high as the windows, of all covering and in- 
side finish ; and finding that the plaintiffs family still per- 
sisted in occupying it, they went in forcibly and insisted 
upon their leaving immediately, and finally put them and 
all their household effects out into the street by force — 
using no more force than was necessary to accomplish their 
purpose. It was also in evidence, that the plaintiff and his 
friends made strenuous resistance against leaving the house, 
and that the defendants, in.order to remove the plaintiff's 
family, were compelled to resort to a considerable degree of 
force, which they applied in the most quiet and gentle 
manner ; and that whatever riot and uproar occurred, was 
in consequence of the unnecessary and unreasonable re- 
sistance of the plaintiff, and his family and friends, in 
carrying out a determination to keep een of the 
house. 

The Court below instructed the jury, that if the plain- 
tiffs term had expired, aud he upon reasonable request 
refused to leave the premises, the defendants, as agents of 
the society, were justified in putting out the plaintiff and 
his family, using no more force than was necessary for that 
purpose. The plaintiff took exceptions to this ruling, and 
the case was now before the full Court, whose opinion, 
formed after an extended examination, was delivered by 
ReprFie.p, Justice, substantially as follows: 

The principle of law contended for by the defendants, 
and embraced in the instructions of the Court, doubtless 
existed in England from the time of the Norman conqueror 
until the statute of 5 Richard II., ch. 8, of Forcible Entry 
and Detainer. The language of Sergeant Hawkins (vol. 2, 
ch. 64, $2) shows the object of, and necessity for this 
statute. “ But this indulgence of the common law ” (per- 
mitting forcible entries into lands withheld from the right- 
ful proprietor,) “having been found by experience to be 
very prejudicial to the public peace, by giving an oppor- 
tunity to powerful men, under the pretence of feigned 
titles, forcibly to eject their weaker neighbors, it was thought 
necessary by severe laws to restrain all persons from the 
use of such violent method of doing themselves justice.” 
But what would be the benefit of such a statute, if every 
one could disregard it without detriment to his civil rights ? 
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The redress which a weak tenant would be likely to obtain 
against a powerful landlord by a public prosecution, would 
prove a most tantalizing mockery. 

The very words of our statute, copied almost literally 
from the English statutes, show the sense of the Legisla- 
ture upon this subject, — “ No person shall make any entry 
into any lands or other possessions, but where entry is 
given by law, and in such case not with strong hand, or 
with multitude of people, but only in a peaceable manner.”’ 
And if any one do either, it is provided that he shall be 
fined, that restitution shall be made to the one thus thrust 
out of possession. and he shall be entitled to recover treble 
damages. All this is so explicit as scarcely to admit of 
question, and, when we consider the occasion and object 
of passing the English statute, it seems wonderful that any 
doubt should ever have arisen. And as is said by Ers- 
kine, J., in Newton v. Harland (1 Man. & Gran. 644,) it 
seems remarkable that a question so likely to arise, should 
never kave been directly brought before any of the Courts 
(tn banc ?) until that case (1840). 

But if the point had never been decided by the English 
Courts, it is certain there was a very general concurrence 
and consent, among all their law-writers and judges, upon 
this subject. In Regina v. Dyer, (6 Mod. 96,) it is held, 
that one who, without right, entered into land, and expelled 
the possessor by force, was liable to indictment, at common 
law, and so are all the subsequent cases. ‘“ But,’ say the 
Court, in this case, “ the statute forbids force, in entering or 
detaining, even where the entry is lawful.” This, it will 
be recollected, is as early as the 2 Queen Anne. And Lit- 
tleton, (in Co. on Lit., book 3, ch. 7, $ 431,) takes the 
same view of the statute, if we understand the author’s 
meaning. The editor, having in mind some modern gloss, 
perhaps, suggests that Littleton may have misapprehended 
the true import of the statute. But in Fitzherbert’s Natura 
Brevium, which is one of the earliest commentaries upon 
the subject, it is said, “If a man entereth with force, into 
lands and tenements, to which he hath title and right of 
entry, aud put the tenant of the freehold out of those iands 
or tenements, now he who is so put out by force shall not 
maintain an action of forcible entry against him, who had 
title or right of entry, because that entry, (at common law, 

or by statute of Richard IL.,) is not any disseizin of him ; 
but he may indict him, for his entry by force, and by 
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this indictment he shall be restored to his possession again ; 
and this is by the statute, (8 Hen. VI., ch. 9.) ‘“ And in this 
action of forcible entry, (under the statute of Hen. VI.,) the 
plaintiff shall recover treble damages, as well for the occu- 
pying of the lands, as for the first entry.” Lord Hale, 
in his note upon this passage, says, “‘ He shall not maintain 
an action on the statute of Richard IL,’ but may by 
statute Henry VI. For, upon examination it will be found, 
that the statute Richard IL, gave no action to the party 
aggrieved, by being forcibly put out, and no power to the 
justices to make restitution, but only to fine the offender. 
And this difference, between the statute of Richard II., and 
that of Hen. VI., which Littleton and Fitzherbert do notice, 
and which Mr. Thomas did not advert to in his note to 
Co. Lit., but which Lord Hale did, in Fitzherbert, seems 
to have been the entering wedge to most of the modern 
blundering, upon this subject, for we scarcely feel justified 
in calling it by a milder name. But this kind of spirit, 
when it has once entered into the law, is not easily cast out, 
since every successive writer is likely blindly to copy the 
same error, without examination, and thus give it the 
sanction of his own authority. 

But the statute of 8 Hen. VI. did give both the power of 
making restitution of possession, and treble damages to the 
party thus thrust out; and in this respect our statute is the 
same. It is under the statute of Henry VI., that Fitzherbert, 
Littleton, and Lord Hale say, the party forcibly put out, 
even by him who has title and right.of entry, is entitled to 
restitution, and to an action for treble damages. This is 
the natural import of the statute of Henry VI., aud the only 
rational construction which can be put upon our own 
present statute, against forcible entry and detainer. The 
party guilty of a forcible entry is liable to fine, to have the 
possession restored, as before, and to pay treble damages, 
notwithstanding he may make good title to the premises. 
The title to the land, and the right of possession, is not 
important, in any proceeding, under the statute, when the 
entry is forcible, and with strong hand, or multitude of 
people. This poiut is expressly decided, in The People v. 
Leonard, (11 Johns. R. 504.) Tompson, Cu. J., says, 
“If the lessee shows himself in the peaceable possession of 
land, and that he was forcibly dispossessed, it will be suffi- 
cient to entitle him to recover possession. And the defend- 
ant will not be permitted to set up title to defeat it,” as 
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we have seen he might under the statute of Richard IL, 
Fitz. ut supra. “He must,” continues Cu. J. THompson, 
“restore the party to his possession, wrongfully taken from 
him, in the first place.” In T'he People v. King, (2 Caines, 
R. 98,) Kent, Cu. J., says, “ The defendant must give up 
the possession irregularly obtained, put the complainant in 
statu quo, and then proceed legally to the question of title.” 

Indeed, all the English common law writers and judges 
agree, that under the statute of Henry VI., which is like our 
own, in this respect, the party thus forcibly expelled, is 
entitled to restitution of the possession, even against him 
who has good title and right of possession. But they 
seem to have confounded what Littleton, Fitzherbert and 
Lord Hale say, in regard to one who has no title, main- 
taining an action, for being thus forcibly expelled, against 
him who had the title and right of possession, and to have 
understood these writers as speaking of the statute of 
Henry VI. ; or, rather, they seem not always to have noted 
that these writers, who are almost contemporary with the 
statute, do say, that under the statute of Heury VLI., the 
party aggrieved may have his action for treble damages, 
against the party expelling him by force, without regard to 
the title, or right of possession. And such, it seems to us, 
is the necessary import, and the only rational construction 
of our own statute, upon this subject. But under the first 
English statute of Richard IL., no such remedy was given 
to the party. Hence, in many elementary writers we shall 
find it said, generally, that no action will lie against the 
party making a forcible entry, who has good title to enter 
and possess, which seems to have been undoubtedly copied 
from the early writers upon this subject, who evidently 
referred only to the statute of Richard IL., and which, with 
all humility, it is submitted, could have no just application 
to the statute of Heury VI. It may have been considered 
by some, that the party, by bringing trespass qu. cel., 
waived the benefit of the statute, and put the right of pos- 
session in issue, and that may be a sound view, or it may 
not; we shall have occasion to examine it farther here- 
after. It has no necessary connection with the statute 
remedy, which is explicitly given to the complainant, in 
all cases, when he prevails in his complaint; and to entitle 
himself to judgment, he need, one would suppose, only 
show the judgment of the Court, upon the proceeding for 
forcible entry. Such seems very clearly to be the import 
of the statute. 
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(Rev. Stat., Ch. 41,$ 11.) “The complainant of any 
forcible entry and detainer, as aforesaid, who shall recover 
against the party complained of, as aforesaid, shall have 
right to treble damages, with costs of suit, by an action of 
trespass against the offender.” Thus showing, as clearly 
as language could, the purpose of the act, to give an action 
of trespass for treble damages, whenever the party should 
be adjudged guilty of a forcible entry or detainer. So that 
had the present plaintiff elected to have proceeded under 
the statute, there can be no doubt he might have subjected 
the defendants to punishment by way of fine, obtained 
restitution of the possession, and sustained an action of 
trespass, and recovered threefold damages, for the expul- 
sion and detainer. And, if such be the undeniable rights 
of the parties, under the statute, it is difficult to see why, 
if the party waives all penalty under the statute, he may 
not sustain trespass gu. cl., against the defendants, the 
same as against any other wrong-doers. Their right to 
possession gave them no more right to enter, in that man- 
ner, than if they had been mere strangers; and if, while 
they were violating an express statute, subjecting them- 
selves to criminal prosecution, and to be turned out of pos- 
session, they would not thereby be estopped from setting 
up title in themselves, for the purpose of legalizing their 
illegal conduct, it is because this case forms a most remarka- 
ble exception to all others of a similar character. 

But many dicta to the effect, that a party thus expelled, 
could sustain no action of ejectment, or trespass qu. cl., 
against him who had right of entry, will, no doubt, be 
found in the books, and the reason assigned is, that the 
tenant’s title had expired. And sucha rule is applicable 
enough, under a statute like that of Richard II., which only 
provided a fine against the party, for the breach of the 
peace. But, under that of Henry VI. and our Revised 
Statutes, where the party is entitled to restitution of pos- 
session, and to an action of trespass for treble damages, the 
more rational view undoubtedly is, that the party thus 
unlawfully expelled may have trespass qu. cl., for the dam- 
ages thus sustained by him. For the entry and the occu- 
pancy are both violations of the law, infringements of the 
rights of the one in possession, and for which he is entitled 
to redress, by way of damages and restitution. 'The mode 
of redress must then be regarded as mere form. The sub- 
stance of the thing is to recover for his loss, by being 
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forcibly put out of what was, for the time, his castle, (see 
Semayne’s case, 5 Coke, 91; Bac. Ab. Tit. Trespass, 687,) 
his dwelling-house, the personal injury, if any, the fright 
to himself and family, and the injury to health and com- 
fort, and the indignity and insult. These may be reached, 
by separate actions of assault and battery, in favor of each 
member of the family, and by trespass, de bonis, as to the 
goods ; but the far more appropriate redress seems to be 
trespass gu. cl. And the recent English cases seem to 
incline to that view. See Hilary v. Gay, (25 Eng. Com. 
Law Rep. 398; 6 Car. & P. 284); Newton v. Harland 
(1 Man. & Gran. 644.) 

The only ground upon which sound lawyers have ever 
attempted to argue this question, on the part of the land- 
lord, is to claim, that by the entry he becomes possessed of 
the premises, and the tenant, the tort feasor and intruder. 
And this may be true of a vacant possession, as was held 
in Turner v. Meymoitt, (8 Eng. Com. Law R. 280; 7 Moore, 
574) ; or where the landlord enters upon another portion of 
the premises, for the purpose of reinvesting himself with 
the seizin, to enable himself to recover mesne profits, after 
the first desseizin, as in Butcher v. Butcher, (14 Eng. C. L. 
R. 59; 7 B. & C. 399); and in Taunton v. Costar, (7 'T. R. 
431,) the same question was involved. But none of these 
cases, (all of which are decided upon a mere fiction of law, 
that entry upon the land gives seizin from the accruing of 
the party’s title,) afford any aid in determining the question 
before us. They only show, that one may lawfully resume 
possession of his own, where he can do it peaceably. 

So, too, the universally recognized right, of one in pos- 
session of his own property, and which he has the right to 
possess, in presenti, to defend his possession, by such force 
as may be necessary to overcome the opposing force, affords 
no aid here. For it seems but a natural corollary from that 
proposition, that he who is out of possession, cannot law- 
fully fight himself into even a legal possession. Such a 
principle seems equally at variance with the genius of our 
institutions, the character of our people, and the spirit of 
the English laws. So cautious, indeed, are the English 
laws of all excuse for the use of force, and so opposed to 
all conflict and strife, that they will not allow one who has 
the right of distress, as for rent, to take, by way of dis- 
tress, any animal, or other article, in the personal use of 
the debtor, at the time. (1 Inst. 47 a, note 1.) This 
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rule, it is said, has even been extended to beasts damage 
feasant, as where one rides his horse across your field, 
you must resort to your action for the damage. Storey v. 
Robinson, (6 T. R. 139.) Lorp Kenyon, in giving judg- 
ment, says, “If it were permitted to a party to distrain a 
horse, while any person is riding him, it would perpetually 
lead to a breach of the peace.” See, also, Simpson v. Har- 
top, (Willes, R. 512.) 

These are the English authorities upon this subject. 
They do not expressly hold, that the party thus expelled, 
is entitled to an action of trespass qu. cl. against the land- 
lord. Some doubts are suggested, as to this point, by one 
of the judges, and Justice Coltman dissented from the 
majority of the Court; but the majority held, in the most 
explicit terms, that the entry is unlawful, and subjects the 
landlord to fine, and to restitution of possession, and to 
pay, in a proper action, all damages. And, whether the 
action should be qu. c/., or assault and battery, &c., is im- 
material, as under this declaration, if defendant had pleaded 
soil and freehold, as some of the cases hold, the plaintiff 
might have new assigned the trespass to the person of the 
plaintiff, and a jury, under proper instructions, would have 
given much the same damages, and upon the same evi- 
dence, in whatever form the declaration is drawn. We 
are fully agreed in the foregoing results, and the majority 
of the Court certainly incline to believe, that the declar- 
ation may be qu. el., as, held by Lord Lyndhurst, in 
Hilary v. Gay. We have no disposition to add any thing 
in regard to the true construction of the law, as derived 
from the decisions of the Courts in Westminster Hail. And 
we think the decisions of the English Courts, as to the 
common law, or the construction of ancient statutes, are to 
be regarded of paramount authority ; and especially should 
we so regard them, when found to be in accordance with 
the soundest reason, and the wisest policy. 

In regard to the American decisions, they are doubtless, 
to some extent, conflicting. In New York the law seems 
to be settled in accordance with the charge of the Court 
below, in this case. See Jackson v. Stansbury, (9 Wend. 
201); Hyatt v. Wood, (4 Johns. R. 150); and Ives v. 
Ives, (13 Ib. 235.) In Massachusetts, such an entry by 
the landlord is regarded as unlawful, and the tenant is 
entitled to an action for any injury to his person or prop- 
erty, or to his family, in the appropriate form, but not in 
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trespass qu. cl., or ejectment, since his title had expired, 
and his right of possession against the landlord is gone. 
Sampson v. Henry, (11 Pick. 379); Hillis v. Page, 
(1 Pick. 43); Sampson v. Henry, (13 Pick. 36); Mea- 
der et ux. v. Stone, (7 Mete. 147.) See, also, More v. 
Boyd, (24 Maine, 242); and Brock v. Berry, (3 Law 
Rep. N. S. 89.) 

The reported cases in this State do not necessarily con- 
flict with the result to which we come in this case. Yale 
v. Seely, (15 Verm. R. 221,) is put by the Court upon the 
ground, that the defendant was in possession of the land, 
at the time of the conflict, and was only using force in 
defence of his possession, which he might lawfully do. 
The facts in the case might have justified a different view. 
But the case is only to be regarded as authority for the 
view of the facts taken by the Court. Hodgden v. Hub- 
bard, (18 Verm. R. 504,) is an action for trespass de bonis, 
assault, &c. And the Court put the case upon the ground, 
that the plaintiff having obtained possession of the goods 
by fraud, is no more exempt from being forcibly dispos- 
sessed, than if he had taken them by force, and been 
pursued, on fresh suit, flagrante bello vel delicto. 'The 
decision is scarcely defensible upon any other ground, and 
in that view has no bearing upon the present case. We 
have no doubt some cases may have been decided, by this 
Court, without much examination, which would very con- 
siderably favor the view taken of the law, in the county 
Court, but those cases are not reported. It may be proper 
to say, the case was ruled below solely upon the authority 
of these cases, and against deliberate and long settled opin- 
ions. But these unreported cases are always of less au- 
thority than one which has been reported, and this Court 
entertain no doubt whatever, that these cases rest upon no 
sufficient warrant of authority or principle, if any such 
have ever been decided by this Court; and we are con- 
tent to say, in the language of Lord Brougham, in the case 
of Cottle, ex parte, decided by the House of Lords, so late 
as 1850, (14 Eng. Jurist, Rep. 655): ‘ No judge ought to 
be ashamed, after erring in judgment, to acknowledge his 
error. Still less has a Court any reason, for so unseemly a 
reluctance, to admit that the dispensers of justice are sub- 
ject to the common lot of humanity.” 

Judgment reversed, and case remanded. 
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Superior Court of New York City. 
Before Oaxtey, Ch. J., and Vanperpor. and Sanprorp, JJ. 


Brownine ef al. v. DaLesme. 


Rights of Co-tenants — Construction of Lease — Damages. 


The first story, basement and cellars of a store, with the appurtenances, were 
leased to A. ; and the remaining stories of the same store, with the ap- 
purtenances, were leased to B. “The only front entrance to the basement 
was through a hatchway, which took up most of the landing at the foot of 
the stairway, which was the only means of access to the upper stories, 
and through which hatchway, by a tackle and fall attached to the top of 
the building and used on all the floors, goods were lowered into the base- 
ment. B. fastened down the hatchway, and cut off the fall rope, so as 
entirely to deprive A. of a front entrance to the basement. The partition 
between the entryway in which was the said hatchway and staircase, and 
the first story of the store occupied by A., consisted of folding doors, pro- 
vided with bolts on both sides, which during the day A. threw open in 
order to display his goods. B. fastened these folding doors, and thereby 
deprived A. of that access to his store, and of that means of displaying 
his goods. In an action by A. against B. for damages for the obstructions 
to the hatchway and folding doors: held, that A. had a right, Ist, to use 
the fall and to keep open the hatchway while actually and in good faith 
using it to let down or take out goods; and 2d, that he had a right to 
control the folding doors in the daytime and during business hours with- 
out interference by B., A. and B. having each, at night, to bolt them for 
the security of their respective premises. 

The jury in the Court below having assessed no damages for the injury done 
by closing the folding doors, none can be assessed in the Superior Court. 


Tis was an action on the case, tried before Sanprorp, J., 
in June, 1848. The declaration claimed damages for the 
obstruction by the defendant of the folding doors in the 
store No. 7 Pine Street, as hereafter mentioned, and for 
fastening down their hatchway leading to the basement, 
and preventing them from using the tackle and fall extend- 
ing from the top of the store to such hatchway. 

At the trial, the plaintiffs read in evidence a lease to them 
from the owner of the store, dated March 19, 1846, for the 
lower or first floor, the basement story, and the under cellar, 
of the brick warehouse or store No. 7 Pine Street (the 
premises to be used for the sale of dry goods), for five years 
from May 1, 1846; they being in possession in March, 
1846, under a previous lease, and continuing in possession 
until the trial. It subsequently appeared, that by a lease 
dated the same March 19, 1846, the owner of the building 
demised to the defendant, for five years from May 1, 1846, 
the front part of the second story, and the whole ‘of the 
third and fourth stories of the same store, to be used for 
the sale of China and glass ware. 
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It was proved that the arrangement and situation of the 
store, when demised, was as follows: It was about twenty- 
five feet wide, and seventy feet deep. The front of the 
first floor was divided by stone columns into three openings 
of equal width, each of which was fitted with double sash 
doors. Through two of the front openings the entrance 
was direct into the wareroom or store, which occupied the 
entire first story. The third opening, which was about six 
feet wide, opened upon a small entry or passage, from 
which the stairs ascended to the upper stories. The stairs 
were placed along the exterior wall of the building, and 
were two feet and ten inches in breadth, the lower step 
being about seven feet from the front opening. Separating 
this entry from the residue of the first story, were three 
large folding doors, fitted up on hinges, so that they might 
all be opened into the store on the first floor, and the entry 
thrown into and made an entrance to that store. ‘These 
doors were fitted with bolts, so as to fasten on both sides. 
'T'wo of them, which together were seven feet six inches 
wide, stood on a diagonal line, extending from the stone 
column separating the third from the middle front opening 
at an angle of about fifty degrees toward the inner side of 
the staircase. The third folding door, three and a half feet 
wide, extended from the end of the other two to the inner 
foot of the staircase, on a diagonal line, at an angle of about 
fifteen degrees from a line parallel to the front of the store. 
The staircase was separated from the first story by a par- 
tition. 'The only access to the upper stories, occupied by 
the defendant, was by this staircase, and during the day 
the sash doors of the front opening into this entry were 
always kept open for access to those upper stories. In the 
floor of the entry there was a hatch door opening into the 
basement and under cellar. ‘There was no other entrance 
in the front part of the store into either, there being no 
outer door opening into the basement or cellar. In the 
rear of the first story there was access to the basement and 
cellar by a staircase. Over the hatch opening to the base- 
ment there were open hatchways in the second and third 
floors, and in the top of the building there was a wheel 
fitted up with a tackle and fall, for hoisting goods into the 
upper stories, or letting them down into the basement and 
cellar. The fall rope extended down through the entry on 
the first floor into the basement. The basement hatch, was 
of such a size that when opened, and the folding doors 
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were shut, there was not enough of the floor left on either 
side of the hatch on which to pass in and out of the upper 
stories with safety. 

The plaintiffs proved that they occupied the basement of 
the store for shirtings, cloths and woollen goods, which, 
before the obstruction, were lowered down by the fall 
through the hatchway; and they rented the cellar for the 
storage of heavy Dundee goods, which were lowered and 
raised in like manner; that until the summer of 1846, 
during the business season, the plaintiffs opened the fold- 
ing doors early every morning, and they remained open 
until evening ; that it was an advantage to them to have 
those doors open in order the better to display their goods, 
the store being situated where there were many transient 
customers, and it added to the convenience of access to the 
upper stories, especially when the basement hatch was 
opened ; that in the summer of 1846, the defendant locked 
the basement hatch down, and cut off the fall so that it 
could no longer be used in the basement ; that, with some 
trifling exceptions, he thereafter prevented the plaintiffs, 
and those under them, from using that hatch ; that after- 
wards the plaintiffs were obliged to roll or carry their 
goods intended for the basement, through the store and 
down the rear staircase, at great inconvenience, and their 
under tenant of the cellar abandoned it; that in Septem- 
ber, 1846, the defendant fastened the folding doors, so that 
the plaintiffs could no longer open them, and persisted in 
keeping them fastened to the time that the suit was 
brought. 

The defendant proved, that besides the front doors open- 
ing into the entry at the foot of the staircase, which was 
provided with suitable shutters and fastenings, there was 
only a thin panel door at the head of the stairs, to exclude 
persons from his store when shut; also, that when the hatch 
door to the basement was open, and the folding doors shut, 
it was very difficult, if not impossible, to carry out any 
goods from his store. 

It appeared in evidence, that there was a very large num- 
ber of stores in the city of New York built in the same 
manner as the one in question, and the first floor and upper 
floors occupied by different tenants; the folding doors of 
some of which were made with fastenings on the outside, 
some on the inside, and some on both. The _ plaintiffs 
attempted to prove by witnesses, that the universal custom 
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and usage among tenants in such cases was, for the tenant 
of the first floor to control the folding doors. The defend- 
ant introduced evidence to the contrary. 

The defendant contended that, by the true construction of 
the leases, the entryway, outside door and stairway, leading 
to the second story, were part of the premises leased to the 
defendant, and no part of those leased to the plaintiffs; 
that the folding doors constituted the partition between the 
defendant and the plaintiff’s premises, the trap door was 
the floor of part of the defendant’s premises, and that 
neither the folding doors or trap door could be opened, or 
the fall used without the defendant’s permission. 

The judge instructed the jury, that the lease to the plain- 
tiffs gave them the exclusive use of the basement hatch- 
way, (to be used in a reasonable manner in respect of the 
occupants of the upper lofts,) and a right to use the fall in 
common with the tenant of the upper stories; and he 
directed the jury to find the damages sustained by the 
plaintiffs, if they had been deprived of the use of the fall 
and hatchway by the defendant. He reserved the question 
of law, as to the right of the plaintiffs under the lease, to 
keep open the folding doors, and submitted to the jury the 
question whether there was a usage as claimed, authorizing 
the tenant of the first floor to keep such folding doors open 
during business hours, without the permission of the tenant 
of the upper stories; and he instructed the jury to assess 
contingently the plaintiff ’s damages sustained by reason of 
the defendant’s preventing them from keeping the folding 
doors open. The jury found the damages on account of 
the obstruction of the hatchway and fall, at $175; they 
found that there was not such a usage as to the folding 
doors, and they omitted to assess the damages in that 
respect. The cause was brought before the general term 
on a case made by consent. A. Thompson, for the plain- 
tiffs; H. P. Hastings, for the defendant. 

By the Court — Oaxktey, Cu. J. — The plaintiffs’ lease 
gives to them the first story, basement and cellar of the 
store with the appurtenances. In like manner, the upper 
stories with the appurtenances are leased to the defendant. 
The plaintiffs claim the right to keep open the folding 
doors in question, and the right to use the hatchway and 
fall, as appurtenant to the portion of the store devised to 
them ; and that these things are annexed to the use and 
occupancy of their premises. 
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We see no reason why they are not so annexed, nor why 
they should not be deemed appurtenances, when they are 
so essential to the enjoyment of the plaintiffs’ tenement. 
They clearly have the right to use the hatchway and the 
tackle and fall in the accustomed manner, in order to have 
access to the basement and cellar, for the deposit of goods 
and their elevation from thence to the first floor. The 
defendant says such a use of the hatch and fall would 
greatly obstruct the access to his premises, because while 
in use it would be very inconvenient to pass by the hatch, 
in order to enter or leave his lofts. But this inconvenience 
is no just ground for giving to this lease a different con- 
struction. The rights of each tenant must be taken in 
subordination to the other. 

The tenant of the first story must not use the hatchway 
unnecessarily, or keep it open, except when he is actually 
and in good faith using it to let down or take out goods. 
The inconvenience is one of those which unavoidably 
grow out of the mutual occupation of portions of the 
same tenement. The defendant, by preventing the plain- 
tiff from using these appurtenances, committed a wrong 
for which the jury have properly assessed damages. 

Another wrong of which the plaintiffs complained, was 
the defendant’s act in keeping the folding doors fastened. 
The defendant said it was necessary for the protection of 
his property in the stories above, that the doors should be 
kept closed. These folding doors appear to have been 
intended for two purposes, viz.: for access to the basement 
hatch from the store on the first floor, instead of the street 
entrance, and for the display of the store itself and the 
goods of the occupant there offered for sale. As to the 
question of right between these parties, we are of the 
opinion, that the tenants of the first story have a right to 
control these folding doors in the daytime and during 
business ‘hours, and that the tenant of the lofts cannot 
interfere with such control. ‘The object of placing bolts 
on both sides.of the door, appears to be the mutual pro- 
tection of all the occupants at night. Looking at the 
object of the bolts, as thus indicated, there is no risk from 
having the doors open in the daytime. The tenants of 
the lower floor have the right to control the opening of the 
doors for the purposes of their business. Access to the 
lofts would not be prejudiced, but would rather be improved 
by these doors being kept open. 
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Our conclusion is, that the tenants of the first floor, have 
aright to the hatchway and to the use of the tackle and 
fall, the same to be used in subordination to the like right 
of the tenant of the lofts above, causing no unnecessary 
inconvenience to him; and as to the folding doors, that 
they have a right to control them during the daytime, and 
the tenant of the upper stories cannot interfere with them. 
Each party has a right to bolt the doors at night for the 
security of their respective premises. 

The jury assessed no damages at the trial for the wrong 
complained of in respect of the folding doors, and we can- 
not assess them in this stage of the case. There must be 
judgment for the plaintiffs, for the damages given by the 
verdict. 


United States District Court, District of Massachusetts. 


IN ADMIRALTY, 


Wess eT au. v. PEIRCE ET AL. 


Where a master sails a vessel on shares, and buys stores for the vessel of 
parties who do not know of the contract between the owners and master, 


the owners are liable. 

To relieve themselves from liability, the owners must show that the master 
was the owner for the time being. 

To make the master such an owner, the general owners must have parted 
with all right to control the master or direct the employment of the vessel 
during the subsistence of the contract, and the master must be entitled to 
the exclusive control and direction of the vessel under his contract. 

Where there is no written contract, and where no special terms are stated, 
it may be founded on and established by usage. 


Te libellants, ship-chandlers in Boston, furnished stores 
to the brig Antoinette, then lying in Boston, owned by the 
respondents, who live in Belfast, Maine. The stores were 
ordered by Richards, the master, and nothing was said on 
either side as to the party to whom the charge should be 
made. 

The defence was, that at the time the stores were fur- 
nished, Capt. Richards was sailing the vessel ‘“ on shares,” 
under a verbal contract, by which he was to victual and 
man the vessel, and divide the gross earnings with the 
general owners. This contract was for an indefinite time. 
The libellants knew that the respondents were the general 
owners, but did not know of the contract between them 
and the master. On these facts, the respondents contended 
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that Richards was the owner for the voyage, and that the 
general owners were exempt from liability. 

Richard H. Dana, Jr., for the libellants. 

Bradford Sumner, for the respondents. 

Judge Spracue, in deciding the case, which was twice 
argued, remarked substantially as follows :— The general 
principle is admitted, that the general and not the special 
owner is liable for such stores as were furnished in this 
ease. ‘There being no special contract between the master 
and the libellants as to the parties to whom credit should 
be given, and no knowledge on the part of the libellants 
of the contract between the master and the respondents, 
credit is presumed to have been given to the owners. It 
is, therefore, incumbent on the general owners to show that 
the master was the owner for the time being, if they would 
exempt themselves from liability. To effect this purpose, 
they must have parted with all right to control the master 
or direct the employment of the vessel, during the subsist- 
ence of the contract, and the master must be entitled to the 
exclusive control and direction of the vessel, under his con- 
tract. The question is, whether the contract was of this 
nature, 

There was no written contract between the masters and 
owners ; and the only testimony on this point, that of the 
master, shows that no special terms were stated, or details 
entered into, but that the contract was founded entirely on 
the usage, which is so well settled and understood that par- 
ticulars are not usually stated between the parties. He 
does not state the particulars of the usage farther than to 
say, that he did not understand himself, by the usage, as 
entitled to appoint a master in his place, without consulting 
the owners, if practicable ; but did understand that the 
owners could remove him from command at their pleasure, 
on reasonable notice. ‘T'welve or fourteen witnesses, from 
seaport towns in Maine, and from Boston, largely engaged 
as owners and masters of vessels, sailed on shares, have 
been examined in behalf of the libellants, and after full 
time allowed for the respondents to meet this testimony, it 
stands uncontradicted. As this testimony is uniform and 
positive, I must take it as establishing the usage. From 
this testimony, I am satisfied that the usage is so well 
established that particulars are rarely stated, unless some 
departure from it is intended. The usage arises from the 
desire of the owners to secure to both parties the benefit of 
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the industry, business capacity, and economy of the master. 
But the relation of master and owner substantially remains, 
though somewhat modified. The master cannot appoint 
another person in his place, against the wish of the own- 
ers, and they can, and often do, remove him from his office, 
for causes which would justify owners in so doing gen- 
erally. ‘The owners have the right to advise and direct as 
to the employment of the vessel, and although, in practice, 
they usually leave the employment of the vessel to the 
master, yet they retain the right to interfere and control. 
The witnesses were unanimous in the opinion, that in case 
of a conflict of opinion as to the engagement of the vessel, 
the will of the owners must prevail. 

Such being the usage, established by uncontradicted tes- 
timony, I am clear in the opinion that the master is not the 
owner for the time being, so as to exempt the general own- 
ers from their liability. 

Decree for the libellants, with costs. 





County Court, New London County, Connecticut, Novem- 


ber Term, 1849. 


State v. Francis NAnGeErR. 


To constitute the offence of stealing from the person, the taking must be 
actual and not constructive. 

The information contained two counts—the first for 
stealing from the person—the second for simple theft. It 
appeared in evidence, that Aldeau, the person whose pro- 
perty was taken, at the time the offence was committed, 
was leaning on a high counter in an oyster saloon, and his 
pocket-book, containing some twenty dollars in bank bills, 
and which he had taken out to pay for certain articles pur- 
chased, was lying on the counter between his elbow and 
body. The prisoner, who was in the room at the time, 
came up behind Aldeau, secretly took the book and con- 
tents, and immediately left the premises. There was no 
testimony to show that the pocket-book, when taken by 
the prisoner, touched either the person or arm of Aldeau. 

McCourpy, J., instructed the jury, that in order to convict 
the prisoner on the first count in the information, the pub- 
lic prosecutor must prove an actual taking from the person ; 
that there was no evidence to prove that the pocket-book 
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and money were attached to the person of Aldeau, when 
feloniously taken by the prisoner. The jury, under the 
instructions of the Court, found the prisoner guilty of sim- 
ple theft. 

Wait (State’s Attorney) for the State. 

Adams, for the prisoner. 
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Supreme Court of Massachusetts, March Term, 1851. 


Bond — Forfeiture. Debt on bond under the first section of the bas- 
tardy act. ‘The original action was entered in the Common Pleas, and 
after two continuances, at the third term the following entry was made — 
** Defaulted 12th day, by consent of defendant's counsel, and he to be 
present at the hearing for a decree, and at the taxation of costs; 43d day, 
judgment for costs ;’’ which record and entry were offered in evidence by 
the plaintiff in the action on the bond. Held, that the record showed a 
breach of the condition of the bond, as in Jordan v. Lovejoy (20 Pick. 86). 
— Hinckley v. Baker. 

Ante-Nuptial Contract—Will of feme covert—Husband and Wife. Ap- 
peal from Judge of Probate. In 1841, by an indenture made in contem- 
plation of marriage by and between H., the intended husband, and F., the 
. intended wife, H. covenanted that, if the marriage should be solemnized, . 
2 certain notes and mortgages, the property of F'., should be conveyed to a i 
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trustee for her sole benefit, with the power of appointment, and without 






‘3 any title remaining in H. ‘The marriage was consummated, and by an 
re instrument executed by F., H., and W. the trustee, the said property was 
conveyed to W. upon certain trusts, and upon the further trust that W. 
should convey this trust property, upon the decease of F., to such persons 
as she should in writing appoint. By her subsequent will, duly executed, 
F. made an appointment concerning the said trust property, in pursuance 
of said marriage contract and indenture, devising itto W. ‘The written 
assent of H. was not indorsed on the will. ‘The will was admitted to 
probate, and an appeal taken by H. because his assent was not so indorsed 
as required by the Statute of 1842, ch. 74. Held, that the will was rightly 
admitted to probate, but that, in its operation, it must be confined to the 
property in the hands of W. Held, further, that the appointee did not take 
as legatee under the will, but by the appointment in writing, in pursuance 
of the marriage contract ; and that this right was not affected by the stat- 
ute. Cases cited by the Court, — Newburyport Bank v. Stone (13 Pick. } 
420); Deane v. Littlefield (1 Pick. 239).— Heath, Appellant, v. Withing- 
ton. 

Insurance — Perils insured against. Assumpsit on a policy of insurance 
on goods on board the ship Moselle. The claim was for damages to the 
goods on board said ship on a long winter voyage from Havre to Boston. 
A portion of the damage was caused by sea water ; the rest was caused 
not by salt water, but by mould, spots, &c. from moisture, sweating of the 
hold, and like causes. ‘The plaintiff claimed to recover for the injured goods 
which were not wet by salt water, because an unusual quantity of water, 
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by reason of perils insured against, had come into the hold, and the decay 
in the goods injured was a necessary consequence of the steam and moisture 
arising from this great quantity of water; and because the injury could not 
be accounted for by the unusual length of the voyage, or the usual damp- 
ness or steaming of water from the vessel's hold; but being a direct con- 
sequence of an extraordinary and unusual state of her hold, owing to the 
perils of the seas, it was covered by the policy. But the Court Aedd, that 
the plaintiff could recover only for the goods which were directly injured 
by the silt water. — Baker v. Manuf Ins. Co. 

Specific Performance — Parties. Bill in equity for specifie performance 
of an agreement to sell real estate under Rev. Stat. ch. 74, $8. A. in 
his lifetime leased the premises to B., and in the lease, which was not 
under seal, agreed that B. might purchase the estate at the expiration of 
the lease for a certain sum ‘The respondent was A.’s executor, and the 
trustee of his property. Before the lease expired, 5 assigned his interest 
in the lease and agreement to the complainant, who notified the respondent 
of his intention to purchase, and at the expiration of the lease tendered 
him the money, which was declined ; and thereupon he brought this bill. 
Held, that this provision of the statute applied to the assignee as well as 
to the original party; but, the lease not being under seal, and not being 
strictly a covenant running with the land, a scintilla of title remained in 
B., the assiguor (1 Term R. 619), and he should therefore be made a party 
to the bill. — Leatherbee v. Gould, Ex’r. 


Selections from 3 Cushing's Reports, (not yct published.) 


Action. An action on the case will not lie against a justice of the 
peace, for an error of judgment in taking a recognizance to prosecute an 
appeal in a form not authorized by law, and therefore invalid. — Chickering 
v. Robinson, 543. 

Bastardy Act — Witness. A prosecution under the bastardy act is a 
guasi civil proceeding. [See act of 1851, c¢. 96.] In a proceeding under 
the bastardy act, it was objected, after a verdict against the respondent, 
that it was not alleged in the complaint upon which the trial took place in 
the Court of Common Pleas, that the child was born a bastard; but it 
appearing, that, in the original complaint before the magistrate, which was 
recited in the new complaint, the complainant alleged that she was then 
with child, which was likely to be born a bastard, and the new complaint 
then proceeded to allege, that the child was born; it was held, that a case 
under the statute was thereby stated, and that it might be presumed, after 
a verdict, that it was proved on the trial, that the child was born a bastard, 
and that this was sufficient to prevent the judgment from being arrested. 
Chapel v. White, 537. 

The surety in a bastardy bond is not a competent witness for the princi- 
pal ; nor can he be made so by offering the complainant another bond with 
sufficient sureties. — Jb. 

Bil in Equity — Jurisdiction A bill in equity, for the specific per- 
formance of a written contract for the conveyance of land in this common- 
wealth, was inserted in an original writ of attachment, on which the 

laintiff caused all the defendant's real estate in Berkshire to be attached. 
he defendant was not and never had been an inhabitant of this Common- 
wealth, and, at the time the writ was sued out, and his land attached 
thereon, was not, nor was any service made on him, personally, within the 
State, or within the jurisdiction of the Court. But, by an order of the 
Court, a copy of the writ, with the bill therein, and of the order, was 
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given to the defendant in the State of Connecticut, where he had been and 
then was an inhabitant. On demurrer to the bill, it was dismissed for 
want of jurisdiction. — Spurr v. Scoville, 575. 

Bill in Equity — Specific Performance. The trustees of the Methodist 
Episcopal Society, in North Adams, in consideration of $450, paid by S. 
B. B. on the Ist of September, 1843, gave him a bond, conditioned for the 
convevance of a piece of land to him, on demand. This contract was 
entered into, on the part of B., under an expectation that the Universalist 
Society would have the lot, whenever they should raise funds and pay for 
the same, and that when paid for, the trustees should make a deed thereof 
directly to the Universalist Society. Subsequently, a subscription was set 
on foot by the Universalist Society to raise funds for building a meeting- 
house on the premises; and B. subscribed $500 thereto, $150 in the land, 
and $50 in money; but the subscription paper was afterwards lost, and 
no subscriber was called upon to pay his subscription ; and nothing further 
was ever done towards building a meeting-house on the land, or making 
any other use of it. A bill in equity having been brought by the assignees 
in insolvency of B., for a specific performance of the condition of the bond, 
and the above facts appearing, it was held, that this Court have power to 
decree the specific performance of a bond with a penalty, conditioned for 
the conveyance of land; and that, without deciding upon the validity and 
effect of the subscription, the engagement thereby created in favor of the 
Universalist Society was in its nature provisional, dependent upon the 
amount subscribed by others, and upon the completion of the subscription, 
and the building of the house within a reasonable time; and that the un- 
dertaking had ceased to be of any legal or honorary obligation, by reason 
of the lapse of time, the failure to raise the money, and the abandonment, 
for an indefinite period, of the contemplated project; and, consequently, 
that the plaintiffs were entitled to a decree in their favor. — Plunkett v. 
The Meth Epis. Soc. in N. Adams, 561. 

Biil of Discovery.— The plaintiff in a bill of discovery set forth that 
he was the holder of a promissory note signed by the defendant and secured 
by mortgage ; that, for the purpose of enabling the defendant to obtain a 
loan of money on the first mortgage of the same estate, the plaintiff, at the 
request of the defendant, and with the understanding and upon the promise 
of the defendant that he should be paid from the funds so procured, exe- 
cuted a release of the mortgage ; that the plaintiff afterwards brought an 
action on the note, in defence of which the defendant specified payment, 
and had repeatedly stated that his intention was to use the discharge of the 
mortgage as evidence of such payment; that the plaintiff had no means of 
proving these facts, and was advised that he could not safely proceed to 
trial, without a discovery. On demurrer to the bill, it was held, that the 

laintiff was entitled to the discovery prayed for, within the rule of the 
English Courts of Equity relative to discovery. — Haskell v. Haskell, 540. 

Covenant — Deed — Release — Damages. Where A. conveyed land to 
B., bounded on the land of T., and A. and T. had previously agreed by 
parol on a different line from the true line, and had set up stakes to mark 
such line, the possession of the land by T. between the true and the con- 
ventional lines under such agreement, claiming title thereto, at the time of 
A.’s deed to B , was held to be a breach of the covenant of seizin in such 
deed. — Cornell v Jackson, 506. 

A deed with covenants of seizin, warranty, and against incumbrances, 
contained also a condition that the covenants of warranty and against 
incumbrances should be limited in their operation to a specific — of 
the land conveyed ; it was held, that the covenant of seizin extended to the 
whole land. — Jb. 
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A release of land to a third person does not prevent a grantee from 
recovering full damages against his grantor for a breach of his covenant of 
seizin. — Jb 

Where the grantor, in a deed containing a covenant of seizin, proves 
not to be seized of part of the land purported to be conveyed, the measure 
of damages is such proportion of the purchase-money as the value of the 
land of which the grantor is not seized bears to the value of the whole 
land. — Jb. 

If the grantor, in a deed containing covenants of seizin and warranty, 

after the execution of the deed, recovers land included in it, of which he 
was not in fact seized at the time of making the deed, it will go to reduce 
the damages pro éanto, in an action for a breach of the covenant of seizin.— 
b. 
Covenant running with the land. By an indenture of partition between 
the proprietors in common of a Jarge number of lots of Jand, in Boston, it 
was agreed, that certain covenants, conditions and articles contained in the 
deed should be regarded as perpetual and fundamental, and deemed to run 
with the land thereby divided, and that ail conveyances of the same, and 
all buildings thereon to be erected, should be and forever remain subject to 
all such covenants, conditions and articles. One of these covenants pro- 
vided, that the centre of party walls, of every brick or stone building, 
might be placed upon the lines dividing lots from contiguous lots, and that 
the owner of a contiguous lot, whenever he should make use of any such 
wall, in any building, should pay for one half of the wall by him so used. 
A., on the 29th of November, 1839, purchased one of the lots, being lot 
numbered thirty-six, embraced in the partition, and built a brick dwelling- 
house thereon, and placed the centre of the wall on the westerly side 
therecf upon the line dividing the same from the contiguous Jot numbered 
thirty-seven. On the Ist of December, 1840, A. conveyed lot number 
thirty-six, with the erections thereon, together with all the rights and sub- 
ject to all the restrictions in the deed of partition to B., by whom the same 
was conveyed in the same manner, on the Ist of December, 1841, to the 
plaintiffs. The defendant, being the proprietor of Jot numbered thirty- 
seven, under the partition, on the 11th of March, 1844, agreed to convey 
the same to C., at any time within three years, upon his building a brick 
dwelling-house thereon within a time fixed, and paying the defendant a 
specified sum therefor, at a time stated. C., having performed the agree- 
ment on his part, the defendant conveyed to him lot numbered thirty-seven, 
with the dwelling-house erected thereon, on the 8th of November, 1844, 
and C. paid A. the value of one half of the party wall between lots num- 
bered thirty-six and thirty-seven, on receiving a bond of indemnity from 
A., against the claims of the plaintiffs therefor. The plaintiffs, on the 23d 
of December, 1845, demanded payment of the defendant for one half the 
value of the wall so used for the building erected on lot numbered thirty- 
six, and payment being refused by him, brought their action of covenant 
to recover the same. It was Aeld, that the covenant in the indenture of 
partition, relating to party walls, was a covenant running with the land, 
the lability to perform and the right to take advantage of which passed 
with the estates embraced in the partition to assignees, and that the plain- 
tiffs were entitled to recover thereon. — Savage v. Masen, 500. 

Devise — Act of Legislature conforming — Construction and Constitu- 
tonality of. A testator devised real estate to his children, ‘‘ the shares 
of the daughters being placed in the hands of trustees, to be appointed by 
their mother, or the judge of probate, in case of her death, and held so 
that the income shall always be enjoyed by the daughters, respectively, 
during life, without interference of husbands, if they are married, or lia- 
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bility fur debts or engagements, and so also that the principal or trust 
premises, shall, at their decease, go to their issue, if any, otherwiseto 

their heirs at law; ’’ no appointment of trustees was made pursuant to the 
devise, but sales of parts of the estate so devised were made from time to 
time by the devisees, and conveyances thereof given by them in fee simple. 
Subsequently, trustees were appointed for the daughters, pursuant to the 
terms of the devise, and, on a petition of the devisees and trustees, the 
legislature passed a resolve (1847, c. 57), confirming the sales and convey- 
ances previously made, as fully as if the testator, being then alive, had 
executed the same, and appointing an agent to make partition of, and to 
sell and convey, the remaining portions of the estate. The resolve pro- 
vided further, that the proceeds of the sales thus authorized to be made 
should be distributed by the agent, between and among the petitioners, in 
the proportions, in which, by his will, the testator intended his real estate 
should be divided among them ; and that the shares thereof, which should 
be paid to the trustees for the daughters, should be held by them, and that 
they should give bonds to apply the same, upon the trusts and to and fr 
the uses, intents and purposes, in and by the will of the testator declare: 
concerning the same ; but the resolve contained no such provisions relative 
to the proceeds of the sales made previously to the passing thereof. It 
was held, that the first part of the resolve, by which the sales and convey- 
ances previously made were confirmed, without making any provisions for 
securing the interests of those, who were entitled in remainder, after the 
decease of the daughters, was unconstitutional and void ; and that the other 
part thereof, by which an agent was authorized to sell and convey the re- 
maining portions of the estate, and to pay over the proceeds to the trustees, 
to be held by them upon the trusts, and to and for the uses, intents and 
purposes of the will. did thereby make provision for securing the interests 
of those in remainder, and was consequently within the constitutional 
power of the legislature to pass.— Sohier v. The Massachusetts Genera! 
Hospital, 483. 

The executrix, under the will above mentioned, having made sales of 
land, under and by virtue of a license from the Probate Court, for the pay- 
ment of debts; and having neglected to publish netice of her petition for 
leave to sell, but obtained the assent in writing of all the children of the 
testator to such sales; it was /e/d, that the resolve, su far as it confirmed 
sales so made, by the executrix, was constitutional and valid. — J/. 

Derise — Construction. The following terms in a will, ** I give and 
bequeath to my wife Clarissa all my estate, both real and personal, for her 
own use and benefit, reserving only sufficient to pay my just debts,’’ carry 
a fee, without words of limitation, by force of the word ‘* estate.’’— Tracy 
v. Kilborn, 557. 

Dower. On the 2d of February, 1842, Brown, the husband of the 
demandant, made a mortgage of real estate, in which the demandant 
joined in a release of her dower to Farnam and Brayton, as administrators 
of Mason, deceased. Farnam and Brayton afterwards assigned the mort- 
gage to Cole, as the guardian of the minor daughter and heir of Mason, 
and Cole assigned the same to Gaylord, his successor in that capacity. 
Brown, the mortgagor, became insolvent, both in his individual capacity 
and as a partner in the firm of Brown, Harris & Company. In the mean 
time, Gaylord, as assignee of the mortgage, had brought a suit to foreclose 
the same, and had recovered judgment thereon, at the October term, 1847, 
of the C. C. P., but, before service of his writ of possession, Brown, the 
mortgagor, died. An arrangement was then made between Gaylord and 
the assignees in insolvency, in pursuance of which, the mortgaged pretmi- 
ses were sold, on the 12th of January, 1848, for more than enough to pay 
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the mortgage debt, and were conveyed by the assignees with warranty, on 
the 11th of February following, to the purchaser. On the day of the sale, 
the assignees paid Gaylord the amount of the mortgage debt and expenses, 
out of the proceeds, and Gaylord thereupon assigned the mortgage to 
Plunkett and Brayton, the assignees in insolvency. Gaylord’s ward having 
intermarried, the amount received on the mortgage was paid by him to 
Bulkley, the husband. The assignees in insolvency subsequently assigned 
the mortgage to the tgp and tenants of the land, of whom the ten- 
ant was one; but the assignment was made without consideration, and 
without request of the assignees. It was held, that the widow of Brown, 
the mortgagor, was not entitled to dower in the premises. — Brown v. 


—. 551. 

or — Practice. Where two are convicted on an indictment jointly 
charging them with the offence of larceny, and are severally sentenced 
thereon to longer terms of imprisonment than are warranted by law, they 
may join in a writ of error to reverse the judgment. — Swmnner v. The 
Commonwealth, 521. 

Indictment — Attempt to commit a Crime. It is not necessary, in an indict- 
ment fur an attempt to commit a crime, within the Rev. Sts. c. 133, $ 12, 
that it should be directly charged, that the act attempted was a crime pun- 
ishable by law. provided it appear to be so from the facts alleged. — Com- 
monwealth v Flynn, 529. 

In an indictment for an attempt to burn a building, it is not necessary to 
describe the combustible materials used for the purpose. — 1). 

Indictment for Malicious Mischief. The word ** maliciously,’’ as used 
in the Rev. Sts. c. 126, § 39, relating to malicious mischief, is not suffi- 
ciently defined as ‘* the wilfully doing of any act prohibited by law, and 
for which the defendant has ne lawful excuse.’’— Commonwealth v. Wal- 
den, 558. 

Ja order to a conviction of the offence of malicious mischief, the jury 
must be satisfied, that the injury was done either out of a spirit of wanton 
cruelty, or of wicked revenge. — Jb. 

Indictment — Perjury— Time. A compiaint for an offence committed 
in the night-time of a particular day may be dated on the same day. — Com- 
monwealth v. Flynn, 525. 

W here, in an indictment for perjury, it appeared, that the defence set up 
to a criminal complaint amounted to an aid: ; that the testimony of a par- 
ticular witness who was examined thereon, and whose evidence was al- 
leged to be false, tended to establish this defence; and it was averred, that 
each and every part of the testimony became and was material to the 
defence: it was held, that the materiality of the alleged false testimony 
was sufficiently stated in the indictment. — Jh. 

A charge in a complaint befure a justice of the peace, that the defendant 
** did feloniously, &c., set fire, in the night-time, to the barn of one G. M., 
with intent to burn and destroy the some,’’ whether equivalent or not to a 
charge of actual burning, imports the commission of a high criminal 
offence, of which the justice has jurisdiction so far as to hear the evidence, 
and to adjudge whether the defendant shall be held to answer further before 
a higher tribunal. — Jd. 

Indictment — Joint and Several Charge— Time. In an _ indictment 
against two or more, it is generally true, that the charge is several as well 
as joint; so that if one is found guilty, judgment may be rendered against 
him, although one or more may be acquitted. To this rule, there are ex- 
ceptions, as in cases of conspiracy or riot, to which the agency of two or 
more is essential; but violations of the license law, not being within the 
reason of these exceptions, come under the general rule. — Commonwealth 
v. Griffin, 523. 
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An allegation, in an indictment, that the offence therein charged was 
committed on a certain specified ‘day uf September now past,”’ is not 
stated with sufficient certainty. —- J). 

Principal and Agent — Power of Attorney. The defendant, by an in- 
strument under seal, appointed W. P. his attorney, for him, and as his 
agent, to purchase books, paper and stationery, for the purpose of carrying 
on business in A., and the same to sell again for his benefit, and on his 
account, &c., with a proviso, ‘‘ that said P. shal! not make purchases, or 
incur debts, exceeding in amount, at any one time, the sum of two thousand 
dollars.’ The plaintiff having sold goods to P., and brought his action 
therefor against the defendant, it was he/d, that the plaintiff must show 
that the goods were sold under the power to P. as the agent of the defend- 
ant, and not upon the personal credit of P.; and that, if at the time of the 
sale by the plaintiff to P., the latter had already exceeded the limit of his 
power, the plaintiff would not be entitled to recover, by showing that at 
the time of the purchase P. represented that he would not thereby exceed 
his limit; or by showing that at the time of the sale, the plaintiff had in- 
quired of P. as to the agency, and had been informed by him that it was 
not full, and having no reason to suspect the truth of such declaration, had 
thereupon sold the goods to P. as agent. Wilde, J., dissenting. —Mussey 
v. Beecher, 511. 

Promissory Note— Demand. A note, payable in work to a person 
named therein, or to bearer, on demand, after a specified time, is assign- 
able immediately before the expiration of the time. — Haskell v. Blair, 534. 

If the assignee of a note for labor, payable to the payee therein named, 
or to bearer, cause payment thereof to be demanded for him by an agent; 
and the promisor does not object to the authority of the person by whom 
the demand is made, nor to the time or place of doing the work demanded, 
nor to the person for whom he is requested to perform it, he cannot object 
to the assignment as a compulsory transfer of his services. — Jb. 

Promissory Note. —‘The promissor of a note for a much larger sum than 
$30, having made a payment of $30 towards the same, which was not 
indorsed thereon, was afterwards sued upon the note, and filed a specifica- 
tion of defence thereto, in which he stated, amongst other things, a pay- 
ment of $30; and subsequently withdrawing his appearance and suffering 
a default in the action, the plaintiff took judgment against him for the whole 
amount of the note, without deducting the payment. It was /e/d, that the 
promissor could not maintain an action to recover back the amount of such 
payment. — Jordan v. Phelps, 545. 

School Committee. ‘The school committee of a town have no such prop- 
erty in the school registers required by law to be kept, as will enable them 
to maintain trespass for the taking of the same out of their possession. — 
Perkins v. Weston, 549. 

Taxes — Assessment — Action — Practice. Under a vote to raise the 
sum of $250, assessors have no authority to assess a tax of $ 255-01.— 
— v. The Inhabitants of Egremont, 567. 

ayment to a collector of taxes, who has a tax bill and warrant for 
levying the same, in the form prescribed by law, is not a voluntary, but a 
compulsory payment; and if the tax so paid be illegally assessed, it may 
be recovered back by action. — Jb. 

The inhabitants of a school district, having voted to raise a sum of 
money for building a school-house, and the same having been subsequently 
assessed upon the inhabitants and collected, and paid by the collector into 
the town treasury, was paid over by the treasurer of the town to a building 
committee appointed by the district: The assessment thus made being 
illegal and void, it was Ae/d, that an inhabitant of the district, who had 
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paid the tax so assessed against him to the collector, might recover the 
amount in an action for money had and received against the schvol district. 
— b. 

An objection to the form of the writ, that it should have been a writ of 
original summons, and not of attachment, can only be taken at the first 
term after an appearance. — Jb. 

It is no ground for retaining a tax illegally assessed by a school district 
against an inhabitant who has paid the same, that the sum so received of 
him was only his due proportion of the amount necessary to discharge the 
debts of the district, and for payment of which the district might have 
legally raised a sufficient sum. — J. 

Towns, authority of. It is competent for the inhabitants of a town, to 
take upon themselves the expenses of a suit against their agent or servant, 
in which the interests of the town are directly involved. — Rabbitt v. 
Saroy, 530. 

Mortgage of Personal Property — Demand — Statement of Debt — 
Vendor and Purchaser. The seller of a pair of horses, at the time of the 
delivery of them to the purchaser, told the latter that he did not part with 
the property in them, and that they were to remain his (the seller’s) until 
paid for; bet the seller, at the same time, received a mortgage of the 
horses from the purchaser, to secure the payment of a promissory note from 
the latter to him; and the horses being afterwards attached as the pro- 
perty of the purchaser, the seller claimed the property in them by virtue 
of his mortgage. It was held, that the property in the horses passed by 
the sale to the purchaser, and revested in the seller by virtue of the mort- 
gage; and that by the acceptance of the mortgage and claiming the pro- 
perty under the same, the seller was estopped to deny the acquisition of 
title thereby, or to set up and claim under his original title. — Sprague v. 
Branch, 575. 

When the mortgagee of personal property, which is attached for the 
debt of the mortgagor, demands of the attaching officer payment of the 
money due him, in pursuance of the Rev. Sts. c. 90, § 79, it is not a suffi- 
cient statement of ‘‘a just and true account of the debt or demand for 
which the property is liable to him,’’ to set forth, that it is held by the 
mortgagee to secure the payment of the mortgagor's note to him for a cer- 
tain specified sum. — Jb. 
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Selections from XV. London Jurist. 


Action for Goods Sold and Delivered. Where goods are delivered 
under a contract of sale or return, and they are not returned within a 
a reasonable time, an action for goods sold and delivered will lie. — Moss 
v. Sweet, (Queen’s Bench,') 536. 

Agreement to compromise a suit— How enforced. The plaintiffs filed 
their bill against A. and the executors of B., to charge A. and the estate 
of B. with the loss occasioned by a breach of trust on the part of A. and 
B. After replication filed, the plaintiffs and A entered into an agreement 
to compromise the suit. On drawing up the agreement, the plaintiffs re- 
fused to complete, unless the representatives of B. were joined as parties. 
A., on the other hand, insisted that it was no part of the understanding 
that they were to be parties, inasmuch as the estate of B. had become the 
subject of a decree of the Court in an administration suit. The plaintiffs 





4 The reference in brackets is to the Court in which the decisions were given. 
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then set down the cause for hearing ; whereupon A. presented a petition, 
praying that the cause might not be heard, and that, in pursuance of the 
agreement fur compromise, the bill might be dismissed : —‘The Court dis- 
missed the petjtion with costs, holding, first, that it was wrong in point of 
form, the proper proceeding to enforce the agreement being by independent 
bill for specifie performance, and not by interlocutory proceeding in the 
suit; and, secondly, that the agreement appeared to be one which the 
Court could not enforce even on bill filed. — Askew v. Millington, (V. C. 
Turner ,) 532. 


Agreement — Breach — Authority ef an Aitorney. Declaration in as- 
sumpsit stated that two actions had been commenced by plaintiff against 
defendant, and were then pending, and that it was agreed between plaintiff 
and defendant that the actions should be settled, and all proceedings therein 
stayed, and that defendant should pay to plaintiff 40/. in respect of costs, 
and 236/. damages. Averment, that plaintiff did wholly cease to prosecute 
the actions, and had thence continually hitherto stayed all proceedings 
therein. Breach, non-payment of the said sums: held, in arrest of judg- 
ment, that the staying of the actions was a sufficient consideration for the 
promise of the defendant; and that there was a sufficient averment of per- 
formance of the agreement by plaintiff, inasmuch as the Court would 
interfere if any further step was taken by plaintiff in the actions. — Crow- 
therv Farrer, (Queen's Bench,) 535. 

Queare, whether the attorney for a defendant in an action has authority 
to settle it upon the terms of the defendant paying a sum of money for 
damages and costs — J. 

Bottomry Bond — Duty of Lender — Bond prenennes against. A 
British ship, being damaged, was repaired at Elsinore, where she arrived 
on the ith October. S. & Co. undertook the management of and ordered 
the repairs, and corresponded with the owner of the ship and part-owners 
of the cargo, but gave no intimation to them or the master of their inten- 
tion to take a bottemry bond as a security, for many weeks, and only just 
before the ship sailed: Bond pronounced against, with costs, on the ground 
that the repairs were ordered, in the first instance, on personal credit, and 
that S. & Co. should have given the master and owners immediate notice 
of their intention to take a bond. — The Wave, (Admiralty,) 518. 

Contract — Pleading — Immaterial Averments — Videlicet. Declaration 
stated that the defendant promised to hire the plaintiff’s horses ** for a 
certain space of time then agreed upon between the plaintiff and the de- 
fendant, to wit, for the space of one year from thence next ensuing, and 
to pay the plaintiff for the use thereof certain hire and reward in that 
behalf, to wit, 507. a year for each horse, payable quarterly.’’ Breach, 
that “* before the expiration of the said space of time so agreed upon as 
aforesaid in that behalf, to wit, on &c., the defendant refused to hire ’’ &c. : 
held, on motion to enter the verdict for the defendant, 

First, that the contract to be proved was ‘*‘ fur a certain space of time,”’ 
and for ‘‘ certain hire and reward,’’ and that the allegations under the 
videlicet, as to the time and amount, were immaterial. 

Secondly, that the contract was proved by evidence of a hiring for one 
week, and so on from week to week, at the rate of 50/. per annum, payable 
weekly. 

Thinily, that the words ‘‘ hire and reward ”’ imported that some time 
of payment was agreed upon, and that the words ‘‘ payable: quarterly ”’ 
might therefore be rejected. — Harris v. Phillips, (C. C. P.) 538. 

Evidence — Pleading — Onus Probandi — Bill of Exchange — Fraud 
— Consideration. In an action by the indorsee against the acceptor of a 
bill of exchange, to which the defendant pleads that the bill was obtained 
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from him by fraud, and was indorsed to the plaintiff without consideration ; 
to which the plaintiff replies de injurié ; although the plea would not be 
good without this latter averment, proof of the furmer turns on the plain- 
uff the onus of proving that he gave consideration for the. bill. — Harvey 
v. Towers, (Exchequer,) 544. 

Under such circumstances the judge determines whether there is evi- 
dence of fraud to go to the jury, and gives them a contingent direction, 
that if they think the fraud proved, the plaintiff is bound to satisfy them 
that he gave consideration for the bill. — Ib. 

Per Alderson, B. — The onus probandi does not always lie on the party 
who asserts the affirmation of the issue ; for when a negative averment is 
necessary to make a pleading good, the onus of proving that averment lies 
on the party who makes it. 6. 

Husband and Wife — Voluntary Deed — Purchaser for valuable Consi- 
deration — 27 Eliz. ¢.4,— Secondary Evidence — Search for Lost Deed. 
Husband and wife, by a voluntary deed, assigned a term of years of the 
wife to trustees. She, having survived him, mortgaged the term: held, 
that the first deed wholly divested the wife’s interest, and that the subse- 
quent mortgage by her was no revocation thereof within the 27 Eliz c. 4, 
and conferred no estate on the mortgagee. — Richards v. Lewis. (C. C. P.) 
512. 

Burrell's case (6 Rep. 72) commented upon. — Jd. 

A deed, alleged to be a conveyance of freeholds and Jeaseholds to two 
trustees, was delivered by the grantor to a witness, who stated that he 
afterwards, at the request of the grantor, who was also a cestui que (rust, 
1e-delivered it to her. A fruitless search was made for it among her 
papers after her death. One of the trustees was also dead, having left an 
executrix, who had taken possession of all his papers The surviving 
trustee and the heir of the other only were called, and they negatived all 
knowledge of the existence of the deed : Aeld, that the circumstances did 
not dispense with an inquiry in all the places of custody; and that as 
the executrix of the deceased trustee had not been called, sufficient search 
had not been made, so as to admit secondary evidence. — Jb 

S., in contemplation of and immediately before her marriage, and with- 
out the knowledge of her intended husband, made a voluntary settlement 
upon herself and her children by a furmer marriage : held, that the deed 
was not void at law, as a fraud upon the husband’s marital rights, and that 
the mere subsequent marriage did not make him a purchaser for a vuluable 
consideration, so as to revoke the deed. — Jd. 

Lunacy— Debt. The wife of a lunatic, even though he is confined in an 
asylum as dangerous, may pledge his credit for necessaries for herself ; 
and the persons who have supplied her with such may sue the husband in 
an action for debt. — Read v. Legard, (Exchequer,) 494. 

Injunction — Inconventence — Restraint of Contract. The S. and B. 
Railway Company had entered into a contract with the S and C Railway 
Company as to the working of their line. The S. and B. Railway Com- 
pany now alleged that the contract was void, and proposed to enter into an 
agreement with the L. and N. Railway Company, the effect of which 
would be a violation of the contract with the S. and C. Company. The 
S. and C. Company moved for an injunction to restrain the S. & B. Com- 
pany from holding a meeting to sanction the agreement. The Court re- 
fused to interfere, as it was not clear that the contract with the S. and C. 
Company was valid, and as the loss of the S. and B. Company from not 
entering into the agreement with the L. and N. Company might be greater 
than their loss from violating their contract with the S and C. Company. ~ 
— Shrewsbury and C. Railway Co. v. The Shrewsbury and B. Railway 
Co. (V. C. Cranworth,) 548. 
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The Court will, where the necessity of the case requires it, interfere to 
prevent the defendant from affecting property in litigation by contract, or 
conveyances, or other acts. — /d. 

Injunction — School. A covenant not to carry on any calling in a house, 
or to suffer the same to be used to the annoyance of other houses, extends 
to keeping a girls’ school. — Kemp v. Sober, (V. C. Cranworth,) 458. 

The covenantee had allowed schools to be kept in other houses in the 
same neighborhood, and held under the same covenant : held, nevertheless, 
that the Court would interfere by injunction. — Jd. 

Practice — Dismissal of Attorney of Party after appearance in a cause.— 
A. B , as attorney for the residuary legatee, took certain steps in a cause. 
A monition was decreed against his principal, resident abroad, to bring in 
the original will, which was not executed. The Court refused to dismiss 
A. B. on his petition, without the consent of the adverse proctor. — Law- 
tonv Rose, (Prerogative Court,) 566. 

Promissory Note — Joint and several Maker — Payment — Evidence — 
Pleading. ‘The defendant and K. gave their joint and several promissory 
note to the plaintiffs, and the latter subsequently agreed with K. and L. to 
take, and did take, L.’s bill of exchange in satisfaction of the defendant's 
liability on the note. R., by L.’s authority, paid the bill when due: 
held, in an action on the note, that these facts supported a plea of payment 
by the defendant. — Thorne v. Smith, (C. C. P.) 469. 

Trust, Breach of — Satisfaction -— Will-- Construction Stock was 
transferred into the names of three trustees, on trusts of a marriage settle- 
ment. ‘There was a power to alter and vary securities with the consent of 
the husband and wife. All the trustees transferred 2000/ , part of the 
fund, to the husband, and the same was sold out, and the produce used by 
him and his co-partners, one of whom was one of the trustees Two of 
the trustees became bankrupt The other trustee, who was the father of 
the wife, by his will gave 60002. new 3/. 10s. per cents. to the trustees of 
the settlement. His will contained the following direction —‘‘ For giving 
my daughter her legacy of 6000/. new 32. 10s. per cents., 1 order and 
direct, that whatever foreign bonds A B. & Co. should have of mine, be 
sold, and the produce thereof, with my balance of accounts with the said 
house, shall be added, for purchasing the said legacy.’’ ‘The testator also 
directed his bankers to pay all his dividends, and his balance of accounts 
with them, to his wife during her life, after having paid his legacy and 
debts. A suit was instituted against the executor of this will for a re- 
placement of the 2000/. out of the estate, and another suit was instituted 
by the same party against the executor for payment of the 6000/. legacy : 
held, that the gift of the 6000/. was a satisfaction of the 2000/. and in- 
terest — Bensusan v. Nehemias, (V. C. Knight Bruce,) 503. 

ill — Life Interest. A testator gave shares of the annual produce of 
his residue to each of his three children, and directed, that after the de- 
cease of any one or two of them, such of the shares as belonged to the 
parent should go to the children of the parent: and after the decease of 
the survivor of his children, he gave the residue to his grandchildren. 
One of the children died, leaving issue, who died in the lifetime of one of 
the other children : he/d, that the representatives of the issue were entitled 
to the share of the annual produce which belonged to the parent. — Homer 
v. Gould, (V. C. Cranworth,) 457. 

Will — Construction -- Estate. <A gift by a will, within the operation 
of Stat. 11 Will. 4 & 1 Vict c 26, of ** all my estate and effects,’’ unless 
restrained by the context, will pass after-acquired real estate of which the 
testator dies seized. — Stokes v. Salomons, (V.C. Turner,) 483. 

The testator, by his will, gave, devised and bequeathed al] his estate and 
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effects, whatsoever and wheresoever, and of what nature or kind soever, 
unto W. L. J., such estate and effects to be paid, assigned, or transferred 
to the said W. L. J upon his attaining the age of twenty-one years ; and 
in the meantime, and until he should attain that age, the interest, divi- 
dends, or proceeds of such estate and effects, or so much thereof, or so 
much of the principal thereof, as in the discretion of the executors should 
be necessary for that purpose, should be applied towards the maintenance, 
education, and putting forth in the world of the said W. L. J. The tes- 
tator then appointed executors, whom he named guardians of W. L. J, 
and authorized them to invest his said estate and effects on real or personal 
security, and to alter, vary, and transpose the investment thereof according 
to their discretion, from time to time; and he directed them from time to 
time to repay and reimburse themselves out of his said estate and effects 
whatever costs and expenses might be incurred by them in the execution 
of his will. In the event of WL. J. not attaining twenty-one, the testa- 
tor gave, devised, and bequeathed unto his executors, or the survivor of 
them, all his aforesaid estate and effects : held, that certain copyhold estates 
which the testator acquired after the date of the will, and of which he died 
seized to him and his heirs, passed under the will to W. L. J. and his 
heirs. — Ih. 

Will, Construction of. A. B was entitled for life to the income of 
certain sums of stock standing in the names of trustees, and he was also 
entitled absolutely, in reversion, subject to his own life interest, to one 
moiety of the sums of stock, and of certain freehold and copyhold prem- 
ises in S.; and by the settlement on his marriage he covenanted to pay 
200/. a year to his wife, by way of jointure. By his will he charged his 
freehold hereditaments and estate in S., and the monies standing in his 
name in the public funds, with the payment of the said annuity ; and, sub- 
ject thereto, he gave the same freehold hereditaments and estate, and 
monies in the public funds, to his niece S. Q. ; and he devised his residuary 
real and personal estate to his widow. The testator had no stock standing 
in his own name, nor was he at h's will or death entitled to any stock, 
except a moiety of the sums standing in the names of the said trustees : 
held, that the testator’s moiety of those funds passed under the bequest to 
his niece ; that his general personal estate was not, by the charge in the 
will, exonerated from the payment of the annuity of 200/.; and that the 
testator’s moiety of the copyholds in S. did not pass to the niece. -—- Que- 
nell v. Turner, (Rolls Court,) 517. 
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Law or Copyricut in Enctano.— The case of Boosey v. Jefferys, 
recently decided in England (15 Jurist, 540), has settled the law that an 
alien friend, or his assignee, publishing his work first in England, is en- 
titled to copyright: thereby overruling the case of Boosey v. Purday (4 
Exeh. 115). The case was argued with great ability, and the decision 
was given by Lord Campbell. The report of the case is too long for our 
columns We give, however, from the Jurist (15 Jur. 213), the following 
summary of the English law of copyright. 

‘* The statute 1 Rich. 3, c. 9, expressly encourages the importation 
of foreign books into England It prohibits foreigners from following the 
occupation of handicraftsmen in this realm, but declares that its enactments 
are not to prevent the bringing in of foreign books, written or printed, or 
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foreigners from selling them here. In the celebrated cases of Millar v. 
Taylor, (in 1769), (4 Burr. 2303), and Donaldson vy Beckett (1b. ; 2 Bro. 
P. U, 129), the majority of the judges were of opinion that copyright 
existed at common law, although they held that it was restricted by the 
stat. 8 Anne,c 19. In Bach v. Longman, (1777), (Cowp. 623), Buch, a 
musical composer, who came here from Germany, was held entitled to sue 
for an infringement of copyright in a work which he had published here. 
Clementi v. Walker, (1824), (2 B. & Cr. 661), turned upon the validity of 
the assignment of a work which had been published in Paris. The pres- 
ent Lord Campbell was counsel for the defendant, and the objection, that a 
foreigner had not any copyright in a work first published here, was not 
raised, because, as stated by his Lordship in Boosey v Jefferys, it was not 
considered tenable. In Bentley v. Fuster, (1839), (10 Sim. 329), Shad- 
well, V. ©., was of opinion, that works first published here were pro- 
tected, though they had been written by a foreigner. In D°Almaine v. 
Boosey, (1835), (1 Y. & C, 283), it was held, that the English assignee of 
the copyright of a foreign musical composer was within the protection of 
the statutes relating to copyright; and it was thought that a foreigner who 
resided and published in England would be within the like protection. 
There, Auber, being abroad, assigned to the plaintiffs, according to the 
law of England, the opera ‘* Lestoeq,’’ which had been represented in 
Paris, but not published before its publication here. Lord Abinger con- 
sidered that a foreigner publishing here can sue for breach of copyright, 
though he added — ** The point, whether the copyright of a foreigner is 
protected at all in this country, does not arise in the present case, because 
the plaintiff, D’Almaine, is not a foreigner. If he is the owner of the 
work, it makes no difference whether he composed it himself or bought it 
from a foreigner.’’ Chappell v. Purday, (1015), (4 Y. & C. 485; 14 M. 
& W. 303), decided that a foreign author residing abroad, who composes 
and publishes his work abroad, has not at common law or by statute any 
copyright in this country. Pollock, C. B., in delivering the judgment of 
the Court, said, ‘‘'The result of the dicta and the au'horities is, that a 
foreign author, or his assignee, may have the benefit of the statute, 1f Ais 
publication be in England, but otherwise not’’ This very point was 
raised and decided in Cocks v. Purday, (1818), (5 C. B. 860), where the 
Court of Common Pleas held, that a foreigner resident abroad might 
acquire copyright in this country in a work that was first published here 
by him as author, or as author’s assiguee, and which has not been made 
publict juris by a previous publication elsewhere. It was also held that a 
contemporaneous publication abroad would not defeat such right. This 
decision was recognised and followed by the Court of Queen's Bench in 
Boosey v. Davidson, (January, 1849), (13 Jur., part 1, p. 678). The 
next case was that of Boosey v. Purday, (June, 149), (4 Exch. 145), in 
which the Court of Exchequer held, that a foreign author residing abroad, 
who composes a work abroad and sends it to this country, where it is first 
published under his authority, acquires no copyright therein, and that a 
British subject, to whom such work is assigned by the foreign author, does 
not gain any such right. ‘The judgment proceeded on the assumption that 
the question was still an open one, to be decided upon principle ; and the 
Court were of opinion that copyright did not exist at common law ; that it 
was merely the creature of municipal law, which has no extra-territorial 
force ; that the Legislature must be considered, primé facie, to have legis- 
lated for its own subjects ; and that its object clearly was not to encourage 
the importation of foreign books, and their first publication in England, 
but to promote the cultivation of the intellect of its own subjects. This 
decision certainly took the public and the profession by surprise, directly 
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opposed as it was to the recent cases in the Common Pleas and Queen’s 

nch, and to the dictum of the Court of Exchequer itself in Chappell v. 
Purday, as to the result of the authorities upon the subject. ‘The grounds 
of the judgment were also felt to be very unsatisfactory. And in Ollen- 
dorff v. Black, (1850), (14 Jur., part 1, p. 1080), in which Knight Bruce, 
V. C., granted an injunction to restrain the sale of a work of an alien 
author which had been first published in this country, his Honor said, — 
**Can any conclusion be imagined more injurious to literature in general, 
than the decision in Boosey v. Purday? Surely, literature is of no coun- 
try, and the object of the act of Parliament must have been to promote 
learning generally. That decision is an unfortunate one for literature in 
this country, for is it not a benefit that the learned men of other countries 
should publish their works here? . . . Cocks v. Purday appears to me to 
be consistent with an enlarged view of the subject, and with the true inter- 
pretation of the act of Parliament.*’? And of this opinion was the Court 
of Error in Boosey v Jefferys, overruling the case of Boosey v. Purday, 
and holding, with the Courts of Common Pleas and Queen's Bench, that 
an alien am publishing his work here for the first time, or his assignee 
doing so, is entitled to copyright. 

The result is, that if a foreign author publish first abroad, he is not pro- 
tected ; but if he publish first, or contemporaneously, in this country, he is 
entitled to copyright ; and that he can transfer his right to an assignee, so 
as to invest him with the protection of our copyright law.” 


Cuancery Rerorm in Exctanpo.—On the 13th June, Lord John Rus- 
sel stated that the plan now proposed, by which to reform the Court of 
Chancery, was founded on the suggestions he had received since the intro- 
duction of his measure uf the 27th March, which was now abandoned. 

** The plan now recommended to him by a great concurrence of opinion, 
is that two new Judges, to be styled 4 eh of the Court of Appeal,’ 
shall be appointed for the special purpose of sitting, either at times with 
the Lord Chancellor, or, in his absence, of sitting together, to decide in 
cases which are to be re-heard on appeal from the Master of the Rolls, and 
the Vice-Chancellors. While the Lord Chancellor is employed elsewhere, 
—if he is sitting in the House of Lords, or attending any bill in the 
House of Lords, two Judges of the Court of Appeal shall sit for him. 
And in case of the illness of the Master of the Rolls, or any of the Vice- 
Chan¢ellers, the Lord Chancellor shall have the power of calling upon one 
of the Judges of the Court of Appeal, to sit in the Court of the Judge 
who is absent from illness, and to dispose of the business before it. 

** Thus desirable ends will be obtained : the Lord Chancellor will be ena- 
bled, in accordance with the general wish for a refurm and improvement 
of the law, to devote his mature and deliberate attention to subjects of that 
kind ; and he will be able to attend to those political questions also with 
which it is considered to be desirable that he should retain his connection ; 
while the power is obtained to continue the action of the other Courts of 
Chancery, at any time when, by the accidents of illness under the present 
— they are paralyzed and thrown into arrears. 

** The plan embraces also a change which relates to the Judicial Com- 
mittee of Privy Council. ‘There has hitherto been great difficulty in main- 
taining the quorum of four, which is necessary ; and it is objectionable, on 
constitutional grounds, that one or other Puisne Judge should be distin- 
guished from the rest, by ng, See a Privy Councillor, in order to be 

tent to sit in this Court. The bill propose to reduce the quorum to 
one of three ; and to enable the new Vice-Chancellors to sit as members 
of it, with the uniform dignity of Privy Councillor. 

** The expense is the only difficulty ; but the object is great. It is pro- 
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posed to make the salary of future Lord Chancellors 10,000/., as at present, 
and to reduce the salary of the Master of the Rolls from 70002. to 6000/. ; 
the saving of 5000/. being subtracted from the salaries of the two new 
Vice-Chancellors, who are to have the same pay as the Master of the Rolls, 
leaves the total new expense 7000/1 , to be taken from the Suitor’s Fund.” 

The proposition, on the whole, met with a favorable reception, both 
from the professional and lay members of the House. In the House of 
Lords, Lord Brougham ‘‘ approved of the proposition to increase the jadi- 
cial force of the Court of Chancery, but was not prepared to say that the 
measure goes far enough. No doubt, the improvement of the structure of 
the Court of Chancery is a matter of great importance, but there is also a 
functional improvemeut which ought to be made in the Court, by improving 
the mode and form of the procedures before it. He now presented a peti- 
tion from a party interested, which would show how much room there is 
for improvement in the functions of the Court, as they are carried out in 
the practice of referring questions to the Master, to be inquired into in the 
Masters’ Offices. ‘The petitioner, in the year 1840, became the pur- 
chaser of a share in a vessel. A dispute arose between him and his co- 
shareholder. He filed a bill in the Court of Chancery, for the purpose of 
establishing his title. It was heard before one of the Vice-Chancellors — 
who is not at present a Vice-Chancellor — on the 7th of March, 1842 ; and 
his Honor directed certain inquiries to be made, and certain accounts to be 
taken by the Master. The Master made his report, in 1845; to which 
exceptions were taken by both parties ; and those exceptions were heard 
before the Vice-Chancellor, in the month of November, 1845; when he 
allowed some, and disallowed others of them, and referred the case back 
to the Master. ‘The Master made further inquiry, and reported again in 
July, 1846. The case was again heard in March, 1847, and was again 
referred back to the Master, to make further inquiry. In June, 1847, a 
petition of appeal was presented against several orders and decrees of the 
Vice-Chancellor. The appeal was heard befure the Lord Chancellor ; 
who, in April, 1818, referred the question back again to the Master. This 
was the fifth reference to the Master; and the object of it was, that the 
Master should state what was the value of the ship which was the matter 
in dispute. Very well. Then, in August, 1849, the Master again made 
his report under the order of the Lord Chancellor ; whereupon exceptions 
were filed to the report, and the exceptions were heard by the Vice-Chan- 
cellor; and his Honor, by an order of May, 1850 — after the cause had 
been now ten years before him — directed an action to be brought, in order 
to ascertain what was the value of the ship in 1840. All these proceec- 
ings ended in the Court directing that there should be no inquiry at all on 
its part, and by its framing an issue to be tried by a jury, as to the value 
of the ship in 1840. But there was also an appeal against the order direct- 
ing this issue ; and that appeal is now before the LordChancellor It was, 
when it was first brought before him, No. 69 in his list; itis now advanced 
to No. 48 or No. 50 on the paper; and the calculation of the party is, 
that in two years’ time the decision of the Lord Chancellor, if he lives so 
long, will be given on the point, whether the issue, as to the value of the 
ship, will be tried or not. A reference will then be made back to the 
Master ; which will make the seventh reference to that officer in this parti- 
cular case.’ ”’ 

‘¢ Lord Brougham backed the case of this petitioner, by recounting another 
case, the particulars of which were given him by one of the Judges ‘A 
bill was filed; a question was raised before the Court on a will; the 
construction of it was doubtful. Reference was made to the Master, to 
ascertain who were the next of kin, before any decision was had on the 
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construction of the will. An interval of two years and a half elapsed, in 
a tedious, needless, and expensive inquiry as to the next of kin. Then 
the case came before the Court, which examined the question ; and then 
the Court put a construction on the will, which had no reference whatever 
to the next of kin, for it gave every farthing of the property to be distri- 
buted under it to the legatees. So that all the expense of the inquiry as 
to the next of kin, was entirely thrown away, because the next of kin had 
nothing in the world to do with the will ”’ 

It strikes us as singular, that on a subject of such vast importance as 
that of a change in judicial proceedings, or in the constitution of a Court, 
that a more matured and acceptable plan should not have at first heen pre- 
sented to parliament. Nothing perhaps so much impairs the public confi- 
dence in courts of justice, as the existence of acknowledged errors in their 
organization, and ineffectual attempts at a piece-meal reform of these 
imperfections. The London Jurist, in some well considered remarks, 
attributes much of this evil to the mode in which the commissions are 
framed. ‘* Commissioners for the reform of the law should not be expected 
to work for the love of the public ; nor for that worst of all inducements, 
the prospect of party favor; nor even for reputation alone: they should 
be carefully selected from a class of men who can undertake to give, not 
an undivided attention, for that is impossible, but a steady, regular and 
extensive attention to their duties. ‘hey should be paid, and well paid, 
(we use the simple words as the best) ; and they should be expected, not 
merely to have their work done by a secretary, and to put a hastily-consi- 
dered fiat upon his irresponsible labors, but to do the work themselves, 
and be themselves responsible for it to the public. When a commission 
is thus framed, and not till then, may any reform of the law be expected 
so well considered as to justify the least hope of its being final.’’ 

** Now, we say, that if the State expects that labor, requiring long, 
calm, and as much as possible unbroken attention, can be satisfactor.ly 
got through by unpaid commissioners, consisting of judges who have 
enough to do, of great leaders who have more than enough to do, and of, 
at the most, one or two juniors with any leisure, and a secretary with- 
out responsibility as well as without reward, why then the State fully 
deserves to have that repeated which has so often occurred before, viz. 
the production of a batch of suggestions, founded on no principles ; em- 
barrassing to the judges and the practitioners of the Court; of scarcely 
the minutest value to the suitor; and calculated to retard the settlement 
of the substantial disputes of litigants, by multiplying their preliminary 
disputes as to how they are ultimately to conduct their case.”’ 

We see that an attempt to make the Royal Commission of Inquiry into 
Chancery Practice practical, by adding two lay members, has succeeded 
in the House of Commons ; an address fur that purpose to the Queen was 
carried on the 27th June. 

In the House of Peers, Lord Redesdale gave notice of a motion for 
an address to the Queen praying that she will erect into Baronies the 
offices of one of the chief Judges in Equity, of the Chief Justices of 
the Queen’s Bench and the Common Pleas, and of the Chief Baron 
of the Exchequer, so as to entitle the holders to a seat with the Lords, 
by virtue of their offices. His object is that the law be represented in 
the Lords as the church is, and it is a suggestion on behalf of the appellate 
jurisdiction of the House. 

Tue Srory Association.— An Association bearing this name has 
recently been formed among the students and graduates of the Dane Law 
School; the students being the immediate, and the graduates, and others 
elected to the Association, the honorary members. Their first meeting was 
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had at Cambridge on the 15th July, when they had an oration and a dinner. 
The Hon. Rufus Choate was the orator of the day. He “ proposed to 
speak particularly of a single one of the new duties which devolve on stu- 
dents of law in view of the present state of affairs, namely: to extend 
their thoughts and studies somewhat to the ethical grounds on which the 
national system of the Republic is founded ; to defend the Constitution 
and laws of the country on the principles of a sound and elevated moral- 
ity ; to guide and enlighten the general conscience in the theory and prac- 
tice of all civil duties.’ His address was certainly brilliant, able, and 
eloquent, but above all its other merits, was its earnest and patriotic 
tone. It was listened; to attentively by a full audience, and frequently 
applauded with a hearty enthusiasm After the oration, a neat ode, written 
for the occasion by Hon. George Lunt, was sung. At the conclusion of 
the literary exercises, the members of the society and their guests partook 
of a dinner in the Law Library. Judge Kent, President of the Associa- 
tion, presided; many pleasant and profitable speeches were made by the 
distinguished guests and members of the Association ; and the law school, 
its founder, and its past and present professors, were heartily remembered. 


Law Scnoon or tHe University or Atgany. — We have received a 
circular of this Institution, which has recently been organized. ‘The Hon. 
Greene C. Bronson, LL.D, late Chief Judge of the Court of Appeals, is 
President of the University. The faculty of the law school are the three 
Professors, Hon. Ira Harris, LL.D., Hon. Amasa J. Parker, LL D., and 
Amos Dean, Esq. The circular states, ‘* They are all practical lawyers, 
and have been such for more than twenty years. In regard to two of 
them, the public has already manifested its appreciation of their talent and 
legal worth, by placing them in high judicial stations, which they now 
hold. The other, besides having been for more than twenty years a prac- 
tising lawyer, has also for the last twelve years, by his connection with 
the Albany Medical College, in the department of Medical Jurisprudence, 
been led to acquire the best methods of instruction, and the most accept- 
able manner in which they may be practised.”’ 

The readers of the Reporter have had frequent opportunity to form an 
opinion of the legal ability and attainments of Judge Parker, from the 
reports of his learned decisions in its pages. 

he first term of the school will commence on the third Tuesday of 
December next, and will continue for sixteen weeks. ‘The term fee is 
forty dollars. 

Tae Contempt Case 1n Catirornia. — The report of the committee of 
the Legislature of California, in favor of impeaching Judge Parsons, 
referred to in our number for May last, proves to have been the minority 
report. The majority of the committee, in a lengthy and we!l considered 
a recommended to the Legislature the adoption of the following reso- 
ution : — 

Resolved, That the charges exhibited by Mr. William Walker, against 
Judge Parsons of the Fourth Judicial District of the State, and the testi- 
mony given ‘in support of them, are not a sufficient ground of impeach- 
ment. 

The same report recommends —“‘ the passing of an act more explicitly 
to define contempts of Court, and the power of Courts to punish them ”’ 


Lyxcu Law 1n New Yorx. — Mr. Smith, the person engaged in the 
service of the subpenas issued for the purpose of bringing certain men 
supposed to possess the requisite knowledge to testify in relation to the 
perpetration of the former outrage upon Mr. Fish, has been for six years 
deputy sheriff of this county, and is at present a regularly appointed and 
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sworn police officer, and as such, the subpenas were delivered to him for 
service. After serving the subpenas on four persons residing in the 
town of Berne, he was stopped by disguised anti-rent ruffians on the high- 
way; his horse seized by the head, and he dragged from his wagon, 
roughly handled, pinioned and blindfolded. He was then, amid threats 
and imprecations, dragged some distance into the woods, before the appli- 
cation of a coat of tar was commenced. After that was discontinued, he 
was warned never to visit that section of the country again, with the hope 
of escaping alive. The subpenas have been entirely disregarded by the 
persons served. 


Lyxcu Law 1n Catirornia.—A band of some two hundred persons 
in San Francisco, Cala., said to have been respectable men, have appended 
their names to a certain document which they call ‘* The Constitution of 
the People’s Committee of Vigilance at San Francisco.’’ This so-called 
Committee of Vigilance modestly take upon themselves, not only the ad- 
ministration of the law, but also the enactment of laws. The Legislature 
and the Courts of Law are too slow fur these fast persons. They had, at 
the last advices, committed one murder, and were threatening others. 
One Jenkins was said to have stolen a small safe. He wus also said to be 
of abad character, and to have been in Botany Bay for an offence other 
than a political one. Ile was arrested ; these facts were made out to the 
satisfaction of the Vigilance Committee, and Jenkins was hanged forthwith ; 
after being an hour with a spiritual adviser. A Coroner's inquest sat over his 
body, and rendered a verdict equivalent to one of murder. ‘The friends of the 
murdered man, and others of the citizens of San Francisco, will, probably, 
follow this example, and have a Committee of Vigilance of their own, to 
make such laws as they please, and to execute such laws and such members 
of the other committees, as they may wish. It is to be hoped that after 
several of the most u/tra on either side have been hanged, that the remain- 
ing members of the committee and all the good people of San Francisco, 
will see that the only safety for life or property is in the due administration 
of the law, and will realize that neither numbers, nor the previous respec- 
tability of the actors, will legalize any murder, or make the doing thereof 
reputable or safe, 


Tue Anti-Rent Cases 1n New York. — In the United States Cireuit 
Court before Judge Nelson, James Schott, jr., and wife, citizens of Penn- 
sylvania, filed their bill against Neal Benson for an injunction to restrain 
him from entering upon lands claimed by the complainants as owners of 
part of the Hardenberg Patent, in Sullivan county, and from cutting wood 
and timber thereon, and from making sale or contracts for sale, or leases 
thereof, or any other contracts relating thereto. After deducing title to 
the lands in question, through Mrs. Commodore Ridgely, the mother of 
Mrs. Schott, and daughter of Robert L. Livingston, who purchased from 
the grantees and devisees of the patentees, the bill charges that the respon- 
dent assumes to be the owner of said lands, and is President of and con- 
trols the funds of an association called the *‘ Anti-Rent Association,’’ and 
by means thereof has been carrying on proceedings at law against the 
complainants in relation to said lands; and that he has made and given out 
contracts for the sale of paris of the same, and now offers to make and 
give such contracts; that he is wholly irresponsible himself, and is com- 
bining and confederating with others, and inciting them to trespass upon 
said lands, and cut down and carry off the wood and timber therefrom, and 
do other acts inconsistent with the rights of the complainants; that a suit 
at law has been brought in the Courts of this State against some of the 
trespassers, in which the defendant appeared and controverted the title 
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of the plaintiffs, who recovered a verdict for damages; that said suit has 
been appealed, and is now pending, and that other suits have been com- 
menced against others of the trespassers, which are controverted and still 
undecided ; that such suits are tedious and expensive, and afford inade- 
quate remedies. And therefore the complainants pray for such an injunc- 
tion as above stated. 

The motion for an injunction was argued in May, by Samuel Sherwood 
and George Wood, Esqrs , for the complainants, and Ambrose L. Jordan, 
Esq. for the respondent Judge Nelson has decided to grant the injunction, 
and has established the principle that the Courts of the United States will, 
in a proper case, interpose to protect property from the attacks of a com- 
bination like that which the Anti-Renters have entered into, and, when 
necessary, put them down with a strong hand. 


Dyinc Dectarations. — Judge Baxter, of the Northern Circuit of 
Georgia, has recently decided that the dying declarations of a man cannot 
be given in evidence on a trial for murder. The point was presented on 
the trial of Lovet for the murder of Bell, in the county of Warren, and 
was argued by Messrs. Toombs, Cone, and Pottle, for the prisoner ; and 
Solicitor Weems, Gartrell, and Dawson, for the State. It was contended 
by the prisoner’s counsel, that the sixth article of amendments to the 
Constitution of the United States guarantied to every man accused of a 
crime the right “‘ to be confronted with the witnesses against him,’ &c. To 
admit the dying declarations of the deceased, it was further contended, 
was a vital denial of this right, and the Court so believing, ruled out the 
testimony. The prisoner was acquitted. 


Lecat v. Lawru.t. — Judge Lowrie, in the District Court at Pittsburg, 
Pennsylvania, in a decision lately rendered, made a distinction between the 
words ** legal ’’ and ‘ lawful,’’ which may be of some importance to exe- 
cutive officers in other sections. At the late riots in that city the sheriff 
engaged several volunteer companies to protect the rolling mills, stipulat- 
ing to pay the companies for their services. ‘The law, making counties 
liable for damages arising from riots, requires the sheriffs to take all /egal 
means to prevent the injury. The Judge held that in the present instance 
the means employed might be lawful, as they were not forbidden ; but they 
were not legal, because not prescribed by the law. By the common law 
the sheriff was authorized to demand the attendance of any number of 
armed citizens to aid him in his duty, but he had no authority to hire 
military companies to do for a compensation what they and every man 
were bound to do as a matter of public duty. 


Tue Law or Liset.— The editors of the Pittsburg Despatch, were 
recently tried in that city for libel, in commenting upon the character of a 
certain individual who presided at a public temperance meeting By the 
Bill of Rights, under the Constitution of the State, the public press is free 
to discuss the acts of the Legislature, of those occupying official positions, 
or of those who may be in a public capacity. For the defence the ground 
was taken that the complainant was acting in a ‘‘ public capacity,’’ as 
chairman of a public meeting, the object of which was to instruct the 
Legislature, the public, and the Court in relation to its duties; that it was 
of great advantage to the public to know what kind of men presided over 
and composed this meeting, and that with good motives and for justifiable 
ends the publication had been made for public information. Judge McClure 
charged the jury favorably to this construction, that not only legislators 
and office-seekers, and holders under the State and National Government 
were acting in a public capacity, but that others might be considered to 
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come within the meaning of the law. ‘The jury found the defendants not 
guilty. 

State Tax on Uniten Srares Property. —The old question of the 
rights of the States to impose a tax upon property belonging to the Fede- 
ral Government, has been revived at Carlisle, (Pa.), where a tax was 
imposed upon the United States Barracks, and some horses levied upon to 
enforce payments. Judge Kane has granted a special injunction, upon the 
application of the United States District Attorney, restraining the sale of 
the horses until the question can be decided at the October term of the 
United States District Court. Judge Grier has since ordered that the in- 
junction be perpetual. 


A Suort Sentence. — The notorious old evil-doer, familiarly known 
to man, woman, and child, through southern Michigan, as ‘‘ Sile Doty,”’ 
was brought up for sentence not long since before the Court. ‘The 
Judge — having surveyed the prisoner a few moments, administered to 
him a severe lesson upon his past transgressions and wicked ways. After 
he had concluded his remarks, and the prisoner having meekly intimated 
that he had nothing to say in mitigation of sentence, the Judge addressed 
him thus: ‘* Doty, how old are you’’’ ‘* Fifty-three, your honor.”’ 
“Doty, the enormity of your offence demands that you be sentenced 
to the State prison for twenty years. But, we are reminded by the words 
of Holy Writ, that the days of a man’s years are three score years and 
ten. | shall, therefore, in clemency towards you, and in being guided by 
the scriptural limit of human life, sentence you to the State prison for only 
seventeen years! ”’ 


Government Timber Cases 1n Fiorina. — In the U.S. District Court 
at St Augustine, Florida, on the 10th April, several timber cases were 
commenced, and the trial resulted in a failure on the part of the govern- 
ment to convict. The following story may explain some of the difficulties 
which the government may have had to encounter. 

One of those peculiar geniuses known upon the Apalachicola as timber- 
getters, went down to the port of that name with a very valuable raft of 
cedar and other choice timber, that he desired to ship. One of the requi- 
sites to make a clearance, was to make a certain vath befor the Collector ; 
for which purpose he appeared before that dignitary, who made out the 
form of oath, which, among other things, stated —‘** You do solemnly 
swear, that no part of this timber, now sought to be shipped by you, was 
cut upon the public lands of the United States ; and ’’ — 

** Stop, stranger !— what is that you say? J] must take my solemn 
affidavy to that?’’ 

** Yes.” 

* * And that I can’t ship that raft of mine if I do’nt? ”’ 

** Yes.”’ 

** And does other fellers what comes down here with rafts take that 
oath ?”’ 

‘** Sometimes.”’ 

** You may go ahead, stranger! I can’t lose that timber; it has got to 
be shipped, any way you can fix it.”’ 

** Uncle Sam’s land !’’ said he, as he walked off, after taking the oath, 
‘how in thunder do I know where his lines run; I reckon that oath is 
nothing but furm, no how.”’ 


Revision or THe Statutes or Nartu Caroiina. — The Governor of 
North Carolina has — the Hon. R. M. Saunders, Asa Biggs, and 
B. F. Moore, Esqs , Commissioners to revise the Statutes of that State. 
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TransLaTtion or Heineccivs. — We are informed that the Hon. B. F. 
Porter of Charleston, S. © , has ready for the press his elaborate transla- 
tion from the Latin, of ‘* The Elements of the Civil Law of the Romans 
according to the Order of the Institutes of the Emperor Justinian, by 
J Gottlieb Heineccius, Counsellor of the King of meee and Public 
Professor of Law and Philosophy.’? The Courier of that city says: 
** Some of our ablest jurists have expressed their opinions as to the fidelity 
and great merits of the translation in the highest possible terms. The 
members of the bar, and the literati of the United States generally, will 
hail this translation as a valuable accession to American literature.”’ 


Aw accomMopaTING Jupce. — The following anecdotes are told in Gov. 
Ford’s History of Illinois. 

**In those days (from 1818 to 1830) justice was administered in the 
Courts without much show, parade, or ceremony. The Judges were gen- 
tlemen of sense and learning, who had their Courts mostly in log-houses, 
or in the bar-rooms of taverns fitted up for that purpose, with a temporary 
bench for Judges, and chairs and benches for the lawyers and jurors. At 
the first Cireuit Court in Washington County, by Judge John Reynolds, 
on the opening the Court the sheriff went out into the Court yard and said 
to the people, ‘ Boys, come in, our John is going to hold Court.’ This 
was the proclamation for opening the Court. In general the Judges were 
averse to deciding questions of Jaw. They did not like the responsibility 
of offending one or the other party. They preferred to submit every 
thing they could to be decided by the jury. I knew one who, when asked 
for instructions to the jury on points of law, would rub his head and the 
sides of his face with his hands, and say to the lawyers, ‘ Why, gentle- 
men, the jury understand it ; they need no instruction ; no doubt they will 
do justice in the case.’ This same Judge presided at a Court in which a 
man named Green was convicted for murder, and it became his unpleasant 
duty to pronounce sentence upon the culprit. He called the prisoner be- 
fore him, and said to him, ‘ Mr. Green, the jury say you are guilty of 
murder, and the law says you are to be hung I want you and all your 
friends down on Indian Creek to know, that it is not I who condemn you; it 
is the jury and the law. Mr. Green, what time would you like to be hung?! 
The law allows. you time for prepafation.’ Mr. Green said, ‘ May it 
please your honor, I am ready at any time; those who kill the body have 
no power to kill the soul. My preparation is made, and I am ready at 
any time the Court pleases.’ ‘The Judge replied, ‘ Mr. Green, it is a 
very serious matter to be hung ; it can’t happen to a man but once in his 
life, and you had better take all the time you can get. Mr. Clerk, look at 
the almanac, and see whether this day four weeks comes on Sunday.’ The 
Clerk looked as directed, and reported that that day four weeks came on 
Thursday. ‘ Then,’ said the Judge, ‘ Mr. Green, the Court will give you 
only to this day four weeks.’ The case was prosecuted by James Turney, 
the Attorney General, who interposed and said—‘ May it please the Court, 
on occasions of this sort it is usual for Courts to pronounce a formal sen- 
tence; to remind the prisoner of his perilous condition ; to reprove him 
for his guilt, and to warn him against the judgment in the world to come.’ 
To which the Judge replied —* Oh, Mr. Turney, Mr. Green understands 
the whole matter; he knows he has got to be hung; you understand it 
Mr. Green, don’t you?’ ‘* Yes,’ said the prisoner. ‘ Then, Mr. Sheriff 
let the prisoner be remanded, and adjourn Court.’ ”’ 

Deatu or James Ho.itipay.— James Holliday, an eminent member of 


the bar at Milwaukee, Wisconsin, fell suddenly dead in the court-house at 
that place while engaged as counsel in the trial of a cause. He was on the 
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point of objecting to a question put to a witness, when he suddenly stop- 
ped, pressed his hand against his heart, and said to the Judge — ** Will 
your honor send for my carriage’ 1 am too unwell to proceed.”’ Several 
members of the bar immediately gathered round him, laved his face with 
water, put spirits to his lips, and led him to an open window in the vesti- 
bule. For an instant he seemed to rally, but it was the last flicker of the 
expiring lamp ; and faintly gasping out, “ It is all dark, don’t leave me !’’ 
he sank quietly into the arms of death. 
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Tue Inventor’s Manvat or Lecat Principtes, AND GuiDE TO THE 
Patent Orrice. By Grorce Ticknor Curtis, Counsellor at Law. 
1 Vol. 12mo. pp. 328. Boston: Phillips, Sampson & Co. 1851. 


This volume is an abridgment, for the use of inventors, of the larger 
Treatise on the Law of Patents by the same author. The work is divided 
into four parts. Part I. treats of the subject matter of patents, and the 
parties entitled thereto; Part I], of the proceedings to obtain, renew or 
extend a patent; Part III., of the transmission of the interest in letters- 
patent ; and Part IV., of the infringement, and the remedy therefor. The 
volume also contains the pamphlet by Mr. Ewbank, the Commissioner of 
Patents, dated Feb. 11, 1851, which gives, as its title indicates, all neces- 
sary ‘‘ information to persons having business to transact at the United 
States Patent Office.’”’ All laws of the United States relating to patents 
and the patent office are appended to the volume. ‘There is besides a 
copious Index, more full, and, so far as we have examined it, more accu- 
rate than such indexes usually are. 

The object of the author in the preparation of this Abridgment, has 
been to give to inventors some knowledge of the general principles of patent 
law, that they may be saved useless experiments, that they may be enabled 
to present the case on which they wish advice clearly and intelligibly, that 
they may be prevented from infringing on the rights of others, and enabled 
to secure their own rights; and he has successfully accomplished his pur- 
pose. In a clear and perspicuous manner, and unencumbered with legal 
technicalities, he has briefly, but fully stated the various principles of 
patent law, answered, in their order, the questions which, from his large 
experience in patent law, he knew inventors would naturally raise, and 
detailed the steps necessary to be taken for obtaining and securing their 
rights. 

af he author does not pretend or intend that the work will make “ each 
inventor his own lawyer; ’’ but that by presenting the general principles 
of the law in a correct and accurate form, inventors may intelligibly pre- 
sent to their adviser the real subject-matter of their inventions. We think 
that the publication of this volume will do much towards the general diffu- 
sion of a correct knowledge of the leading principles of patent law among 
practical inventors, and the promotion of their convenience, and of the 
security of this species of property, which involves the interests of a very 
large class of persons throughout the country. 


Dicest or THe Decisions 1n THe Courts or Equity in tHe Unitrep 
Srates. By Joun P. Putnam, of the Boston Bar. In two vols. 8vo. 
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Vol. I. pp. 989. Vol. II. pp. 724. Boston: Charles C. Little and James 
Brown. 1851. 


Wirtn the publication of these volumes, the profession have, at length, a 
complete and uniform Digest of the American Reports. The decisions of 
the Courts of Common Law, reported prior to 1847, are contained in the 
three volumes of the United States Digest, and in the two volumes of the 
Supplement The volumes before us contain all the decisions in the Courts 
of Equity in the United States, both in the State and in the Federal Courts, 
which were reported previously to 1847. ‘The decision reported subse- 
quently to that date, will be found in the United States Annual Digests, 
which volumes include the decisions in the Courts both of Common Law 
and of Equity. ‘There is also a table of cases in the three volumes of the 
Law Digest, and in the two volumes of the Supplement, in a separate vol- 
ume. ‘The volumes before us have a table of cases and the subject-matter 
of each case, and a full index of titles and subjects. In these volumes is the 
whole body of American Law. well digested, properly arranged under the 
several titles, and with every facility for convenient reference ‘Ihe con- 
tents of the six hundred volumes and upwards of the American Keports, 
widely scattered— and in many cases to most lawyers inaccessible — are 
by means of this Digest brought within the means and range of all. Had 
the full magnitude of the labor been known, the attempt to make the 
Digest would, prebably, never have been hazarded. But the end is here 
reached ; the profession has the completed Digest, and we hope that the 
editors and publishers will reap their reward. 

The volumes before us fourm the only complete digest of American 
Equity cases yet published. They contain every Equity case in the Amer 
ican reports. No case has been examined and omitted. ‘They are all 
given, and each lawyer has the opportunity to decide for himself, what 
cases are worth citing and what are not. The work appears to have been 
well done, and by few hands. The arrangement of titles and subjects is 
made with great uniformity and completeness. The sub-divisions of the 
long titles are particularly to be commended, for by their aid much time is 
saved in looking up law points. 


New Books Lieceived. 


Encuiish Reports 1s Common Law anv Fauity: containing reports of 
cases in the House of Lords, Privy Council, Courts of Equity and Com- 
mon Law ; and in the Admiralty and Ecclesiastical Courts ; including 
also cases in Bankruptcy, and Crown Cases Reserved. Edited by Ep- 
muND H. Bennett and Cuauncey Smirn, Esqrs., Counsellors at Law. 
Volume II. pp. 639, containing cases in the House of Lords, in all the 
Courts of Equity and Common Law, from and after March Term, 14 
Vict., A. D. 1850; also Crown Cases Reserved, and cases in the Admi- 
ralty and Ecclesiastical Courts. Boston: Charles C. Little and James 
Brown. 1851. 


A Compenpium or THe Law anp Practice or Venpors ano Purcnasers 
or Reat Estate. By J. Henry Dart, Esq , of Lincoln’s Inn, Bar- 
rister at Law ; with copious notes, and references to the American and 
English Decisions. Also a prefatory view of the existing law of real 

property in England and in the United States. By Taomas W. Warter- 

MAN, Counsellor at Law. One volume 8vo. pp. 665. New York : 

Banks, Gould & Co, 144 Nassau Street. Albany: Gould, Banks & 

Co , 475 Broadway. 1851. 
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Obituary Notices. 


Diep, on Tuesday the 25th March, 1851, at the residence of his son-in-law, 
William E. Morris, Esq, in Germantown, Hon. Tuomas Burwsipe, one of the 
Associate Justices of the Supreme Court of Pennsylvania. 

He received, through a long life, many marks of public confidence. He was 
elected to Congress in 1815, appoimted President of a Northern Judicial District 
— resigned and returned to the practice of his profession — was elected to the 
Senate of Pennsylvania, and presided as Speaker of that body. Upon the eleva- 
tion of the late Judge Huston from a Presidency in the Common Pleas to be an 
Associate Justice of the Supreme Bencti, the deceased was appointed to fill the 
place thus vacated of President of the Judicial District composed of the counties 
of Hantington, Centre aud Mifflin. In 1341 he was transferred from this district 
to that composed of the counties of Bucks and Montgomery, and in 1845 he was 
a tea to the Bench of the Supreme Court. 

‘When at the bar, the deceased was distinguished for his thorough acquaintance 
with the land law of the State, and for his efficiency as an advocate. He was a 
sound lawyer, and until enfeebled by infirm health, was distinguished as an ener- 
getic and able Judge. He leaves behind him, as a consolation to his surviving 
relatives and friends, the rich legacy of an unblemished reputation for integrity in 
the discharge of his official duties. We believe that it may truly be said of Judge 
Burnside, that his judgments were unbiassed by friendship or enmity, and that he 
was never deterred by the fear of consequences to himself, from doing what he 
believed to be right. —We knew him weil, and can bear testimony to the noble 
generosity and great ability displayed in his practice when at the bar. In the day 
of his prime he had no superiors in professional ability. 


Ix Raleigh. Shelby Co., Tenn., May 27th, Hon. Wittiam B. Trriev, Judge 
of the Memphis Court of Common Law and Chancery. 

Judge Turley was a native of ‘Tennessee. He was bred a lawyer, and while at 
the bar gained the reputation of a learned, eloquent and able advocate. In 1240 
he was elected by the Legislature a Justice of the Supreme Court of Tennessee, 
which office he held until 1850, when, at his own reqwest, he was transferred from 
the Supreme Court, and made Judge of the Common Law and Chancery Court of 
the city of Memphis. On the Friday previous to his death, while stepping from 
the door of the hotel at Raleigh, he fell, and, in the fall, his cane was broken, 
and wounded him in the left side, in the region of the heart, of which wound he 
died on the following Tuesday 

“ Throughout his career Judge Turley was an ornament of the bar and the bench, 
and endeared by his manly and generous impulses toa large circle of warm and 
devoted friends. In the prime of life, in the enjoyment of fine physical health, 
and in full possession of the splendid intellectual powers which adorned his career 
and reflected honor on his native State, he suddenly, almost in a moment, passed 
away, at a time when it seemed that the future yet promised a long and illustrious 
career. His reputation was not confined to Tennessee: his luminous and powerful 
decisions have been often quoted by the most learned and accomplished tribunals 
of other States with the highest commendations. Endowed with a singularly clear, 
prompt, and comprehensive intellect, which readily grasped and completely mas- 
tered every question which was presented for his decision, he has left a powerful 
impress on the jurisprudence of Tennessee ; and to the profession which he has ele- 
vated and adorned, he bequeaths a name which will long be remembered as that of 
one of the ablest jurists of their country, while they will ever cherish with pride 
and affection the memory of the high and generous qualities of his heart.” 

When the news of his death reached Memphis, the members of the har in that 
city met to pay a tribute of respect to his memory. Judge Wm. T. Brown was 
called to the chair, and J. T. Trezevant appointed secretary. 

The Hon. Spencer Jarnagan moved that the chairman appoint a committee of 
five to report resolutions expressive of the sense of the meeting ; whereupon, the 
chairman appointed Messrs. Jarnagan, Pope, H. G. ~mith, Yergerand Barry, who, 
after retiring a few moments, submitted the following preamble and sesskations, 
which were unanimously adopted : 


A sudden blow has fallen upon the Memphis bar and upon the community. Our 
sensibilities have been deeply shocked by the unexpected death of the Hon. Wm. 
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- Lae en late Judge of the Common Law and Chancery Court of the city of 
emphis. 

Resolved, — That in the loss of this eminent jurist, the State is called upon to 
mourn the extinction of one of its brightest luminaries — society to weep over one 
of humanity’s noblest sons. 

Resolved, — That by the brilliant and commanding qualities of his intellect, by 
his promptitude, firmness and independence, by his irreproachable integrity as a 
Judge, by the warmth, geniality, and courtesy of his disposition, he had won the 
respect, confidence, and admiration of all those who moved in the same profession 
and social sphere. 

Resolved, — As a testimony of respect for the memory of our deceased brother, 
we will wear the usual badge of mourning for thirty days. 

Resolved, — That we tender to his surviving family and relations our heartfelt 
sympathy. ‘“ May God temper the wind to the shorn lamb.” 

Resolved ,— That the chairman appoint a committee of three to present a copy 
of the proceedings of this meeting at the next term of the Common Law Court 
and of the Chancery Court of this city, for the purpose of having them spread upon 
the records of said courts. 

Resolved, — That the secretary of this meeting furnish the city papers with a 
copy of these resolutions, and that he also transinit a copy to the family of the 
lamented dead. 


At his father’s residence, in Boston, on the 25th day of June last, Geonce Gor- 
HAM WILLIAMs, aged 22 years. 

Mr. Williams was a native of Boston, and resided with the family of his father, 
Samue! K. Williams, Esq., in that city, during his brief life. He graduated at 
Harvard University in 1848, and immediately entered the Law School, where he 
remained two years. In February of this year he entered the office of P. W. 
Chandler, Esq. of Boston, to complete his preparation for the active duties of the 
profession, which he admired and loved, and remained there until his decease, 

Although he died before he had left his father’s house, and before he had been 
called to the bar, Mr. Williams has left with his family and friends the impres- 
sions and memories of a character, whose features were clearly and strongly de- 
fined, and had the firm and regular beauty of more mature minds; while the 
learning which he had acquired by constant and orderly study, and the love which 
he cherished for the law, gave good promise of his professional success. By birth 
the heir to considerable wealth, and possessed of a social position which admitted 
him to the best society of his native city and its suburbs, where he was a universal 
favorite, his native manliness and vigor were not softened by any efleminating in- 
fluences, but were rather adorned with new graces by them. 

His reverence for the truth was remarkalle, and was accompanied ly a frankness 
which knew no concealment, and a courage which sought none. He was always 
truthful, frank, and bold. He was blessed with great mental and ype vigor, 
which would often express itself in very hearty eubnaliaenn. Through this habit he 
was often tempted from the line of his studies and duties, by some object or project 
which seemed congenial with his tastes and his ambition; but as soon as he dis- 
covered his error he would frankly acknowledge his mistake, and return to his old 
allegiance. These qualities of his nature, endeared him to all who knew him, and 
the love and confidence which a knowledge of his character inspired in them was 
fully returned from his noble heart, that abounded in generous affections and sym- 
pathies. His family and friends reposed their love and friendship upon his truth 
and courage, and he was always faithful to them and loyal to justice. 

His love and admiration of the law were remarkable in one so young, so earnest, 
and so fond of the pleasures of society, and so well fitted to enjoy them hy the 
lively versatility and graceful accomplishments of his mind. At the Law School 
he was distinguished for his attention to the exercises of that institution, and at 
one of the examinations he received a prize for an Essay upon the right of stop- 
page in fransitu. For nearly a year before his death he was engaged in ap omy 4 
an Index to all the American and English Law Magazines, and when he died it 
was nearly ready for publication. He took an active part in the organization of 
the Story Association, whose first anniversary was celebrated a short time since 
with so much eloquence, wit, and good feeling. The idea of such a society was 
conceived and perfected by him and three of his intimate friends in the Law 
School. Every social purpose was most agreeable to his genial nature, and the 
plan of this association, which is “ to elevate the standard of the profession, and 
to revive the pleasing memories of legal study,” was entered upon by him with all 
his energy and enthusiasm. He was its first Secretary, and during his term of 
office of little more than a year, he wrote more than two hundred letters to Hono- 
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rary Members of the Association, and addressed about one thousand printed circu- 
lars to the graduates of the Law School. ‘io most of these letters he received 
approving and grateful answers ; and the earnest manner in which he expresse:| 
his delight in 7% - been the means of forming another bond of union among the 
leading spirits in the profession of law, was the best evidence of the pure disin- 
terestedness of his nature. 

He died after a short illness of two weeks, before he had put on that armor, 
which he had prepared with care, but not in fear. His brief life was full of prom- 
ises, which needed only time to mature into successful action. 


XEnsolvents in flassachusetts. 


Name of Insolvent. Residence. — “ Name of Commissioner. 


Adams, Charles H. Georgetown, | June 27, ‘John G. King. 
Andrews, Joha D. Worcester, | “« M4 |Heary Chapin, 
Andrews, Nelson L. Worcester, ; & »  |Henry Chapin. 
Avery, E. Dedham, | ‘Francis Hilliard. 
Bennet, John W. Cohasset, 

truce, C W. Cambridge, 
Church, James W. Boston, 


Colby, Wm. 

Covk, Aaron. Myron Lawrence. 
Curus, George 8, i Heary Chapin. 
Cutler, Elbridze G, Boston, John M. Williams. 
Face, C. P. & Wm. New Marlboro, | |'Thomas Robinson. 


Ferrin, Jonathan Boston, John M. Williams. 
T.K Waltham, ‘Asa F. Lawrence. 


‘Francis Hilliard. 

| Asa F. Lawrence, 
| Heary Chapin. 
iJoha M. Williams. 


Fiske, J. T. K. | 

Green, James W. ‘Salem, f John G King. 

Heyward, E. " \John M. Williams. 
John G. King. 


Haddock, Charles 
Henry Chapin. 


Howe, Samuel G. d 

Irish, Francis O. ; ‘Joho M. Williams, 
Jarvis, James L. Somerville, | Asa FP. Lawrence. 
Knowlton, Perry jIpswich, 7 \John G. King. 
t.akeville House Co. | i.ynoafield, John G. King. 
Lambert, Wm. G. | Boston, |John M. Williams. 
Larnerd, Nathan Norwich, | Myron Lawrence. 
Lee, John W. Newburyport, |\John G. King. 
Lewis, John FE, : eon G. King. 
Lobdell, Ebenezer |Welcome Young. 
Lovell, John T. | Henry Chapin. 
Lovering, Calvin \John G. King. 
Moody, George F. [John M. Williams. 
Morse, Daniel P. 27 John M. Wilhama. 
Nichols, Curtis C. \John M. Williams. 
Noyes, Wm A. Worcester, |Heary Chapin. 
Owen, Matthew Lee, |Thomas Robinson. 
Pratt, Joha D. Fitchburg, 6. |Henry Chapin. 
Prentis. Joho F. Cohasset, d Francis Hilhard. 
Reed, Simon Hubbardston, |Henry Chapin. 
Shorey, Joseph G. Lynn, John G King. 
Slater, Henry Cainbridge, | |Asa F. Lawrence. 
Slater, William Cambridge, Asa F. Lawrence. 
Simmonds, John B. Boston, ‘Jobn M. Williams. 


Smith, Dryden Lynn, 9 John G. King. 
Steadman, Albert Boston, John M Williams. 
Stevens, Waker V. Conway, |D. W. Alvord. 
Stewart, EB. W. Somerv.tie, |Asa F. Lawrence. 
Strattons, Thomas V. Greenfield, ! |D. W. Alvord. 
Tirrell, John i (John M. Williams. 
Upham, Trmnothy W. Henry Chapin. 
Vincent, Isaac W. N. Sedford, } FE. P. Hathaway. 
Vinton, Joseph E. Bridge water, |Weicome Young. 
Warner, Russell Worcester, i Henry Chapin. 
Worcester, Francis Stoneham, Asa F Lawrence 
Worcester, Joseph F. Stoneham, | Asa F. Lawrence 
Young, James 8. Pawtucket, 3 |B. P. Hathaway. 
Young, Samuel A. E. Bridgewater, | Welcome Young. 











